VIII. PERJURY AND OBSTRUCTION OF JUSTICE

A.  Pajuy

Thissaction describesthe two prindpd perjury datutes, 18 U.SC. 88 1621 and 16231/ Although Title 18 of

the United States Code contains over 150 Satutesthat proscribe perjury, 2/ virtudly dl perjuries oocurring in the course of

Governmentd inquiries, prooceedings and the Federd judiad process are prosscuted under 88 1621 or 1623 3/ A third

datute, 18 U.SC. § 1622, subornetion of perjury, isdedt within passng.

1 Textof pajury datutes

a 18U.SC. 81621 - pajury generdly

Whoever--

(1) having taken an oath before acompetent tribund, officer or person, in any caseinwhich alaw of the
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United Satesauthorizesan

1/ Sampleindicdcmentsare contained in Appendices VII-4 and VI1I-5.

2/ Foracompletelist of these datutes see"Working Papersof the Naiond Commission on Reform of Federd Crimind
Lawvs Val. 1" (ated herediter as"Working Pgpars'’) p. 675, & seg.

3/ Inthe pag, severd important palitica figures have been dharged with vidlating 18 U.SC. 8§ 1001 Thisdatuteisdiscussd
in8§C, infra
oath to be adminigered, thet hewill tedtify, dedare, degpase, or certify truly, or thet any written tesimony,
dedlaraion, depogtion, or certificate by him substribed, istrue, willfully and contrary to such oath datesor

ubsoribes any materid meter which he doesnot believeto betrue or

(2 inany dedaation, certificate, verification, or Satement under pendty of perjury aspermitted under

Saction 1746 of Title 28, United Sates Code, willfully subscribes astrue any materid metter which hedoesnat

bdieveto betrue

isguilty of pejury and shall, except as atherwise expressly provided by law, befined not more than $2,000 or

imprisoned not morethan fiveyears or both. Thissection isgpplicable whether the datement or subscription is
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madewithin or without the United Sates

b. 18U.SC. §1623-fds=dadadions

before grand jury or court

(@ Whoeve under ceth (or inany dedaration, catificate, veification, or datement under pendty of perjury as
permitted under 8 1746 of Title 28, United States Code) in any procesding before or anallary to any court or
grand jury of the United Siatesknowingly mekesany fdse maerid dedaration or mekesor usesany other
information, induding any book, paper, document, record, recording, or other maerid, knowing the sameto
contain any fdsematerid dedaraion, shdl befined not more then $10,000 or imprisoned not more then five years

or both.

(b) Thissectionisgpplicable whether the conduct oocurred within or without the United States

(© Anindicment or information for violaion of this section dleging thet, in any procesdings before or andllary

to any court or grand jury of the United States, the defendant under oath has knowingly medetwo or more
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Oedarationswhich areinconggient to the degree that one of them is necessarily fase, nesd not gpedify which
dedadionisfdseif (1) eech dedaaion was maerid to the point in question, and (2) eech dedaration was mede

within the period of the datute of limitationsfor the offense charged under this section.

In any prosscution under thissection, thefagty of adedaraion st forth in theindiciment or informetion shall be
eseblished

auffident for conviction by proof that the defendant while under ceth medeirreconcilably contradictory
Oedaraions materid to the point in questionin any proceeding beforeor andllary to any court or grandjury. It
shdl beadefenseto anindictiment or information mede pursuant to thefirgt sentence of this subsection thet the
defendant at the time he mede each dedlaration believed the dedaration wstrue

(d) Where inthesame continuous court or grand jury procesding in which adedaration ismede, the person
meking the dedaration admits such dedaration to befdse, such admisson shdl bar prosscution under thisssction
if, a thetime the admisson ismade, the dedaration hes nat Subtantialy affected the proceading, or it hasnot

become manifest that such falSity has been or will be exposd.

(© Proof beyond aressonable doubt under this sectionis sufficent for conviction. It shall not be necessary thet
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such proof bemede by any particular number of witnesses or by documentary or other type of evidence.

2.  Hementsof pajury

Therearefour essntid dementsof perjury that are subgtantialy the same under 8 1623 asunder 81621

a  Theadtor mug beunder oath

Hrd, the actor must be under oath during histesimony, dedaration, or cartification (except in the case of unsvorm
dedaaions under pendty of perjury aspermitted by 28 U.SC. 8 1746). Solong astheoathisof suffident daity thet the
actor isawarethat heisunder oath and thet heis required to gpesk the truth, no particular form of oathis reguired 4/
However, some courts have held that prosscutions under 8 1621 require proof of who administered the oath and the
competency and authorizetion of the ceth giver.5/ Onthe other hand, theidentity of the person administering the cethisnot
an essentid dement under 8§ 1623, nor is proof that such person was competent or authorized to adminigter the oath.
Saction 1623 only requiresthet the Government prove that the maker of aknowingly false dedaration be under oath a the

timethesaematismaded/ Under § 1623, thetestimony of theforgperson of the grand jury before which the defendant
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gpopeared isauffident to establish thet the requiste oath wastaken. 7/ Although it would be better practice to havethe person
who adminidered the oeth to the defendant, or & leest another grand juror, testify thet the oath was given, the transcript of the
defendant's grand jury tesimony should be suffident to prove tha hetestified under oeth.8/ Further, dthough § 1623 does

not spedify, asdoes § 1621, that the oath must be teken "before acompetent tribund,” fase

4/ Hdy v. United States, 278 F. 521 (7th Cir. 1921).

5 United Stesv. Mdlinares 700 F.2d 647, 651 (11th Cir. 1983).

6 Id a 651-52.

7/ United Statesv. Prior, 546 F.2d 1254, 1257-58 (5th Cir. 1977).

8 United Statesv. Picketts 655 F.2d 837, 840 (7th Cir.), cart. denied, 454 U.S. 1056 (1981); United Statesv. Arias 575

F.2d 253, 254-55 (%th Cir.), cart. denied, 439 U.S. 868 (1978).
swearing beforeacourt having no jurisdiction would undoubtedly not be prosscutable under § 16239/

b. Theador must mekeafdsedaement

The sscond necessary demeant of parjury isthet theactor mekeafdse datement. Thisdemeant issuigject, under

81621, tothe"two-witnessrule’. 10/ Falsty isaquestion of fact for thejury to dedide 11/ In determining thefdgty of the
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defendant'sanswver, nether the court nor jury must acoept the defendant'sinterpretation of aquestion or answver,12/ Words
dear onthar face areto be undergtood in tharr common sense and usage unlessit isdear inthe context inwhich they are

used that adifferent sense or usage was intended 13/

9 United Statesv. Young, 113 F. Supp. 20 (D.D.C. 1953), dfd, 212 F.2d 236 (D.C. Cir.), cart. denied, 347 U.S. 1015
(1954); Uniited Stetesv. Cuddy, 39 F. 696 (SD. Cdl. 1889); see"Working Papers! at 664.

10/ See8A.7e,infra

11/ United Statesv. Sampal, 636 F:2d 621, 655 (D.C. Cir. 1980); United Stetesv. Lighte, 782 F-2d 367, 372 (2d Cir.
1986).

12/ United Stetesv. Chapin, 515 F.2d 1274, 1280 (D.C. Cir.), cert. denied, 423 U.S. 1015 (1975); Bednar v. Urited
States, 651 F. Supp. 672, 674 (E.D. Mo. 1986), difd, 855 F.2d 859 (8th Cir. 1989).

13/ United Statesv. Nixon, 816 F.2d 1022, 1030 (5th Cir. 1987), cat. denied, 484 U.S. 1026 (1988).
c. Fdsddaaement mus bemaeid

Thethird necessry demant isthat thefdse datement must be materid to the proceedings Mateidity hasbeen

broedly defined to indude anything " cgpable of influenang thetribund on theissue beforeit," 14/ or which "hesanaturd
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tendency to influence, impede or dissuede agrand jury from pursLingitsinvestigations" 15/ Thus, the testimony nesd not
actudly haveinfluenced, mided, or impeded the procesding 16/ A potertid interference with the grand jury'slineof inquiry is
auffident to edablish mateidity. 17/ Thesaement need not be materid to any paticular issue, but may bemaerid tothe

et of theinquiry ingenerd . 18/ The atement may be materid to collaterd mattersthat might

14/ United Sitesv. Moreno Mardes 815 F.2d 725, 747 (1 Cir.), cart. denied, 484 U.S. 966 (1987); United Saesv.
Friedhaber, 826 F.2d 284, 286 (4th Cir. 1987); United Satesv. Giaratano, 622 F.2d 153, 156 (5th Cir. 1980); United
Satesv. Swift, 809 F.2d 320, 324 (6th Cir. 1987); United Satesv. Anderson, 798 F.2d 919, 929 (7th Cir. 1986); United

Saesv. Sthlosky, 810 F.2d 167, 169 (8th Cir.), cart. denied, 484 U.S. 833 (1987); United Satesv. Vap, 852 F.2d
1249, 1253 (10th Cir. 1988); United Sttesv. Mdlinares, 700 F.2d 647, 653 (11th Cir. 1983).

15 United Satesv. Hiedhaber, 826 F.2d & 286; United Satesv. Thompson, 637 F.2d 267, 268 (Sth Cir. Unit B Jan.
1981); United Satesv. Drape, 753 F.2d 660, 663 (8th Cir.), cart. denied, 474 U.S. 821 (1985); United Satesv. Praxtil,
764 F.2d 548, 557 (9th Cir. 1985); United Statesv. Nedl, 822 F.2d 1502, 1506 (10th Cir. 1987).

16/ United Satesv. Whimpy, 531 F.2d 768, 770 (5th Cir. 1976); United Statesv. Harrison, 671 F.2d 1159, 1162 (8th
Cir.), cat. denied, 459 U.S. 847 (1982); United Stesv. Anfied, 539 F.2d 674, 677-78 (9th Cir. 1976); United Satesv.
Vap, 852 F.2d a 1253,

17/ United Statesv. McComb, 744 F.2d 555, 563 (7th Cir. 1984).

18/ United Satesv. Odeatag, 671 F.2d 262 (8th Cir. 1982).
influencethe outcome of decisonsbefarethegrand jury. 19 Thus asaemeantismaerid if itisrdevant toasubsdiary issue

under condderaion, 20/ or to anissueof aredihility.21/ Furthermore, the Satement nesd not be rdevant to an offensethet is

November 1991 (1< Edition) VIII-8



ultimatdy prosecutable by the grand jury solong asit isaproper subject for investigation by thegrand jury.22/ Maeidity is
nat negated if theinformation sought iscumulative or the grand jury doesnot beievethe ansver.23/
Theissue of materidity isaquestion of law to be decided by the court.24/ Materidity nesd only be shown asof

thetimethefdsedaement

19/ United Statesv. Thompson, 637 F.2d a 268 n.2; United Statesv. Seblosky, 810 F.2d a 169,
20/ United Statesv. Sisack, 527 F.2d 917, 920 (9th Cir. 1975).

21/ United Satesv. Moreno Mordes, 815 F.2d a 747; United Satesv. Anderson, 798 F.2d a 926; United Satesv.
Ssblosky, 810 F.2d at 169.

22/ United Satesv. Paxson, 861 F.2d 730, 734 (D.C. Cir. 1988); United Statesv. Vap, 852 F.2d a 1253,

23/ United Sitesv. Berardi, 629 F.2d 723 (2d Cir.), cart. denied, 449 U.S. 995 (1980); United Satesv. Brown, 666
F.2d 1196, 1200 (8th Cir. 1981), cart. denied, 457 U.S. 1108 (1982).

24/ United Statesv. Paxson, 861 F.2d a 731; United Statesv. Slackpale, 811 F.2d 639, 695 (1 Cir. 1987); United
Saesv. Weass, 752 F.2d 777, 786 (2d Cir.), cat. denied, 474 U.S. 944 (1985); United Satesv. Bailey, 769 F.2d 203
(4th Cir. 1985); United Satesv. Nixon, 816 F.2d 1022, 1029 (5th Cir. 1987), cert. denied, 484 U.S. 1026 (1988); United
Saesv. Htzer, 794 F.2d 1114, 1123 (6th Cir. 1986), cart. denied, 479 U.S. 1054 (1987); United Statesv. Rangri, 670
F.2d 702, 718 (7th Cir.), cert. denied, 459 U.S. 1035 (1982); United Statesv. Odertag, 671 F.2d 262, 265 (8th Cir.
1982); United Satesv. Laranaga, 787 F.2d 489, 494 (10th Cir. 1986); United Siatesv. Carter, 721 F.2d 1514, 1535
n.29 (11th Cir.), cart. denied, 469 U.S. 819 (1984).

wasmeade 2y The Government nesd not prove materidity beyond areasonadle doubt but mugt how itby a
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preponderance of theevidence 26/ Maenidity may beproveninvaiousways The Government may introduce atransript
of thegrand jury procesdings; produce testimony from the foreperson of the grand jury or anather grand juror; producethe
tesimony of the defendant before the grand jury; produce other indiciments returned by the grand jury; or producethe
tesimony of the prosecutor concerning the scope of the grand jury'sinvestigation, and therdaionship to it of the questions

thet didited the pejury.27/

d Saement mus bemadewith

knomedge of itsfasity

Thefourth necessary demeant isthet the actor meke thefd se satement with knowledge of itsfasty.28/ Pearjury

requiresashowing of

25/ Urited Statesv. Gramillion, 464 F.2d 901, 904-05 (5th Cir.), cart. denied, 400 U.S. 1085 (1972).

26/ United Siatesv. Watson, 623 F.2d 1198 (7th Cir. 1980); United Siatesv. Armilio, 705 F.2d 939 (8th Cir.), cart.
denied, 464 U.S 891 (1983).

27/ United Stesv. Berardi, 629 F.2d & 727, United Satesv. Farnham, 791 F.2d 331, 333 (4th Cir. 1986); United
Satesv. Thompson, 637 F.2d a 268; United Statesv. Anderson, 798 F.2d a 926, United Satesv. Adhby, 748 F.2d
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467, 470 (8th Cir. 1984).
28/ Sadtion 1621 punishesonewho "willfully . . . gaes. . . any materid matter which he doesnat bdieveto betrue. . .
Sadtion 1623 punishes onewho "knowingly mekesany fdse maerid dedaration. .. ." Theredoesnat gopear tobeany
effective difference between these two ddfinitions of the mensreaof the offense. Initsreport on the Organized

Foatnote Continued spedific
intent.29/ It cannot bethereault of inedvertence, honest midake, cardesness misunderdanding, mistaken condusions o
unjudified inferencestedtified to negligently, or evenrecklesdy. 30/ Actud knowledge of fasty may be provenfrom
drcumdantid evidence3V/ If the defendant bdieved hisdatement to be truewhen hemadeit, even though it wes, infadt,

fdss an essntid dement of the crime cannat be proven and acharge of perjury will be defeated 32/

28/ Continued

Crime Contral Act of 1969, the Senate Judidary Committee Sated thet in § 1623(a8), "'[l]anguege changes have been made
in the provison asintroduced to achieve economy of words. . ." (Senate Report No. 91-617, a 149).

29/ United Satesv. Dudley, 581 F.2d 1193, 1198 (5th Cir. 1978).
30/ Government of the Cand Zonev. Thrush, 616 F.2d 188, 190-91 (5th Cir. 1980); United Statesv. Matdlano, 675

F.2d 940, 942 (7th Cir. 1982); Urited Statesv. Joseph, 651 F. Supp. 1346, 1347 (SD. Fla 1987); Ddev. Batds, 552
F. Supp. 1253, 1266 (SD.N.Y . 1982), modified, 732 F.2d 278 (2d Cir. 1984).
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31/ Urited Siatesv. Chapin, 515 F.2d 1274 (D.C. Cir.), cart. deried, 423 U.S. 1015 (1975); Urited Statesv. Nixon, 816
F.2d 1022, 1029 (5th Cir. 1987), cert. deried, 484 U.S. 1026 (1988); Urited Statesv. Kelly, 540 F-2d 990, 994 (9th Cir.
1976), cart. denied, 429 U.S. 1040 (1977); Uniited Satesv. Watson, 623 F-2d 1198, 1206-07 (7th Cir. 1980).

32/ United Satesv. Winter, 348 F.2d 204 (2d Cir.), cert. denied, 382 U.S. 955 (1965).
3. PRindpd differencesbatwean

§1623and 81621

Therearefour prindipd differencesbetwean 8§ 1623 and 8 1621. Firg, § 1623 gppliesonly to perjury occurring
"before or andllary to any court or grand jury. . . "33/ The Supreme Court in Dunn v. United States 442 U.S. 100, 113
(1979), interpreted thislanguage to pred ude prosscution under 8 1623 for any fdse datement medein drcumgtancesless
formd then adepostion. Falsesatements medein afidavitsin anticipation of their baing submitted to acourt or grand jury
cannot be prosecuted under 8 1623, Subsection (g) of the Satute, however, does provide for prosscution of Satementstoa
grand jury or court madein rdiance on documentswhich thewitnessknows arefdse 34/

Sasoond, under § 1623, the Government's evidentiary burden is reduced as subsection (€) doesaway with the
two-witness ruewhich sill hampers prosscutionsunder 8 1621.35 In addition, § 1623(c) dlowsaconviction for meking
two or more datements which areinconggent to the degree thet one of them isnecessatily fdse 36/ The Government does

not haveto prove
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33 18U.SC.§1623a).

34/ SeeUnited Satesv. Pommerening, 500 F.2d 92 (10th Cir.), cart. denied, 419 U.S. 1083 (1974).

3 Se8A7e,infra
36/ United Satesv. Howers 813 F.2d 1320, 1324 (4th Cir. 1987); United Saesv. Harvey, 657 F. Supp. 111, 113-14
(ED. Tenn. 1987).
which datement isfdse, but it isadefense to Such aprosecution that, a the time eech Satement was mede, the defendant
bdieved he was speeking the truth.37/

Third, § 1623 isdifferent from § 1621 in that under theformer, in cartain drcumdtances arecantationisaber to
prosecution for perjury.38/

Fndly, both § 1621 and § 1623 provide for maximum prison terms of five years but the maximum fine under

§1621is$2,000, while under § 1623, it is$10,000.

4. Sadtion 1622 - subornation of perjury

Whoever procures ancther to commit any perjury isguilty of subornation of perjury, and shdl befined nat

more than $2,000 or imprisoned nat more then fiveyears or bath.
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Prasscution for subornation of perjury requiresthat the perjury sought must actudly have been committed 39/

But acongpiracy to suborn

37/ United Sitesv. Howers 813 F.2d at 1324.
38/ Section 1623(d). S:=8A.8d, infra
39 United Satesv. Brumley, 560 F.2d 1268, 1278 n.5 (5th Cir. 1977); United Satesv. Tanner, 471 F.2d 128 (7th Cir.),

cat. denied, 400 U.S 949 (1972); United Satesv. Siverman, 745 F.2d 1386, 1394 n.7 (11th Cir. 1984).
perjury may be prosecuted whether or not perjury hasbeen committed 40/ Where parjured tesimony issdlicited, ather by

anindividud or through acongoiracy, an obstruction of justice has oocurred whether or nat the perjured testimony hastaken
place4l/ Itisquite common tojoin bath obstruction of judtice and subornation of perjury countsin asngleindiciment when
they arisefrom the sametransaction. 42/ Because the arime of subornation of perjury isdidinct from thet of perjury, the
suborner and pajurer are not accomplices 43/

Thegravamen of the offense of subornation isthe procuring of perjury with knowledge thet the testimony to be
gvenisfdse and tha the onetedifying isaware of thefdgty of hisdatement44/ To edablishapimafade casefor

subornation of perjury, aprosecutor must show:.

(1) thet perjury wascommitted;
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(2 that thedefendant procured the perjury corruptly, knowing, bdieving or having reesonto bdieveit to

befdsetetimony; ad,

40/ Williamson v. United Stes, 207 U.S. 425 (1908); Outlaw v. United States; 81 F-2d 805 (5th Cir.), cart. denied, 208
U.S 665 (1936).

41/ 18U.SC. 881503, 1512.

42/ See eq., United Satesv. Kahn, 366 F.2d 259 (2d Cir.), cart. denied, 385 U.S. 948 (1966); United Satesv. Roat,
366 F.2d 377 (9th Cir. 1966), cert. denied, 386 U.S. 912 (1967).

43/ SagA v. Uniited States, 246 F.2d 814, 821 (8th Cir.), cart. denied, 355 U.S. 894 (1957).

44/ Barenv. United Sates 144 F. 801 (9th Cir. 1906).
(3 that thedefendant knew, believed or hed resson to bdievethat the perjurer hed knowledge of the

felsity of histesimony.

Theexigence of the perjury must be proved under the same dandards as required by the gpplicable perjury

daute. Thus, if § 1621 gopliesto the underlying perjury, the demands of thetwo-witnessruemus bemet 4y If 81623 1is

goplicableto the perjury, thetwo-witnessrule does not gpply.46/ If the charge congsts only of congpiracy to suborn perjury,
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compliance with the two-witnessruleis nat necessary. 47/

5. Invedigaive regponghility

TheFedard Bureau of Invedtigation has primary investigative respongihility for perjury vidationsindl casssand
matersinvalving departments and agendes of the United States, exoept those arising out of asubdtantive metter baing
investigated by the Secret Savice, Internd Revenue Savice, Immigration and Naturdization Sarvice, Bureau of Customs
Bureau of Narcatics and Dangerous Drugs, Bureau of Alcohal, Tobaoco and Freerms, and the Pogtd Ingpection

Savice4s/

45/ Hammer v. Urited States; 271 U.S. 620, 626 (1926).

46/ United Statesv. Gross, 375 F. Supp. 971, 975 (D.N.J. 1974), dfd, 511 F.2d 910 (3d Cir.), cart. denied, 423U.S.
904 (1975).

47/ United Satesv. Gross, 511 F2d 910 (3d Cir.), cat. denied, 423 U.S, 924 (1975); Hall v. United States; 78 F2d 163
(10th Cir. 1935).

48/ Se28CFR.085@).
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6. Supavisxry jurisdiction

Generdly, parjury isunder the suparvisory jurigdiction of the Divison and Section of the Department having
responsihility for the besic subject matter. Where such subject metter responsibility cannat beidentified, supervisory
regponsihility iswith the Generdl Litigation and Legd Advice Setion of the Crimind Division.

TheGengrd Litigation and Legd Advice Saction should be natified in any perjury caseinvolving exceptiond
dreumdances regardess of the subject matter of the underlying offense, particularly when aquestion of Satutory condruction
isinvolved.

Because pajury fedtstheintegrity of thejudidd fact-fincing process dl offendersshould bevigoroudy
prosecuted. Casesmay be submitted to the grand jury for its condderation or aninformeation may befiled without prior

authorization from the Crimind Divigon, except with regard to Congressond metters49/

49 SeeU.SAM. 9-69.230.
7.  Spedd pradems
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a Posscutonid discreiontoindict

under 18U.SC. §1621 or 81623

Thereisalaent problemintheareaof prosecutorid discretion and 18 U.SC. 8 1623, that has surfaced intwo
decisonsby different panels of the Second Circuit and decisons of the Seventh and Ninth Circuits. 1n United Satesv.
Rugdiero, 472 F.2d 599, 606 (2d Cir.), cat. denied, 412 U.S 939 (1973), gppdlant argued that hewas denied equa
protection of thelaw by the prosecutor's decison to proceed againg him under 8 1623 rather than under 8 1621 because

the evidentiary burden of the prosecutionislesser and the pendty more severe under theformer saute. The court, dting

Yick Wov. Hopkins, 118 U.S. 356 (1836), hdd that "where crimind atutes overlgp the government isentitled to choose
among them provided it does not discriminate againg any dass of defendants” The court found no discrimination because
Ruggiero hed failed to demondrate membership in agpedific dass of defendants

In United Stesv. Kahn, 472 F.2d 272 (2d Cir.), cart. denied, 411 U.S. 982 (1973), however, the specter of
auichadasswasrased indidum Kahnwas charged under 8 1621 and daimed thet, hed he been charged under 8 1623,
hissubseguent "recantation” would have barred aperjury prosscution. The court failed to confront theissue directly by
halding that Kahn's subsequeent "'recantation’” would not have barred prosecution under 8 1623 because d thetimeit was

mede, it had become manifest that Kahn's arigind fasty wasexposed. However, the court said "wefind nat alittie
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disurbing the progpect of the government employing 8 1621 whenever arecantation exists and 8§ 1623 when one doesnat,
smply to place perjury dfendantsin the most dissdvantageoustrid postion."50/ Thus, defendants charged under § 1621
whose perjury would not be prasscutable under § 1623 because of avaid "recantation”, might condtitute adass denied
equd protection under Ruggiero.

In addition to Ruggieras equd protection argument seeking to limit the prosscutor's discretion, attorneysfor Kan
advanced the proposition that agatute amed at spedific conduct (i.e, 8 1623) mudt preval over an athawise goplicable
generd daute (l.e, 8 1621).51/ The Sscond Circuit did not reech thisquedtionin Kahn. However, in dicdcumin United
Statesv. Devitt, 499 F.2d 135 (7th Cir. 1974), cart. denied, 421 U.S. 975 (1975), the Seventh Circuit disagresd with
Kahn'spropogtion. Thecoourt, in rgecting the defendant's equa protection argument, dso Sated: "Defendant dtesno case
in support of thenove propogtion thet where conduct is proscribed by two or more ssparate arimind datutes, the

government must dect to prasscute under the Satute imposing the grestest burden of proof."52/

X 472F.2d & 283.

51/ SeeKepner v. United States, 195 U.S. 100, 125 (1904); Sdtonv. United States, 165 F.2d 241, 244 (D.C. Cir.
1947); Wedhder v. United Sates 158 F. 579, 581 (2d Cir. 1907).
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52/ 499 F.2d a 139.
In United Statesv. Clizer, 464 F.2d 121, 125 (9th Cir.), cart. deried, 400 U.S. 1086 (1972), adifferent

gpproach wastaken by the Ninth Circuit. Although gopdlant hed been charged with meking fase datementsbeforea
grandjury, theindictiment wasunder 8 1621. The court disregarded the Satutory referencein theindictment and congdered
it asanindictment under 8 1623; "The governmant, despiteitsreferenceto 18 U.SC. 81621, infact charged Clizer witha
vidaionof 18U.SC. 81623

Whileit gppearsfrom the caselaw thet it may be advisshleto use 18 U.SC. 8 1623 whenit gopliesto agiven
factud satting, it isdear that "when an act vidlaes more then one arimind Satute, the Government may prosecute under ether
90 long asit doesnot discriminate againg any dassof defendants. . .. Whether to praosscute and whet chargetofile or bring

before the grand jury are deasonsthat generdly rest in the prosscutor'sdiscretion."53/

b. Vewue

Venuefor pajury adionsliesin the digrict where the fd se oath was mede, or, wherethe parjury iscommitted in

an andllary procesding 54/
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53/ United Satesv. Bachdlder, 442 U.S. 114, 123-24 (1979); United Satesv. Nixon, 418 U.S. 633, 693 (1974).
United Statesv. Swainson, 548 F.2d 657, 665 (6th Cir.), oart. denied, 431 U.S. 937 (1977).

54/ See Dumnv. United Sates, 442 U.S. 100, 108-10 (1979) (depositions are considered andillary procesdings); United
Satesv. Scott, 682 F.2d 695, 698 (8th Cir. 1982) (same).
inthedigrict in which the parent procesding is pending 55

¢ Unreypondveansnes the

caeggang Samud Brongon

Occadondly, awitnessunder oath will try to decave the questioner and mideed theinquiry by giving ansversto

questionswhich, dthough literdly true, areevasve or unresponsve. Thisoocurred in Brongon v. United States 400 U.S.

352 (1973), in which the Supreme Court unanimoudy held thet such conduct doesnot vidlate 18 U.SC. 8§ 1621.56/ The
Court rgected the Governmant's effort to expand the scope of the pearjury Saute, nating that "'if awitnessevades, it isthe
lawvyer'sresponghility to recognize the evasion and to bring the witness beck to the mark, to flush out the whaletruth with the

todlsof adversary examindion."57/ Thus"any spedd problemsaisng from theliterdly true but unresponsve ansver are

55/ United Stesv. Reed, 773 F.2d 477, 483 (2d Cir. 1985) (didinguishing and departing fromits prior decisonin United
Saesex rd. Sar v. Mulligan, 59 F.2d 200 (2d Cir. 1932)).
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56/ TheCourt'sopinionisequdly goplicableto 18 U.SC. § 1623, Sncethedemantsof thecrimeof pajury ae
subgantidly thesameineech satute: See, eq., United Satesv. Sawik, 548 F.2d 75, 83 (3d Cir. 1977); United Saesv.
Abrams, 568 F.2d 411, 422 n54 (5th Cir.), cat. denied, 437 U.S. 903 (1978); United Statesv. Eddy, 737 F.2d 564,
571 (6th Cir. 1984).

57/ 409U.S a 358-59.
to be remedied through the questioner's acuity and not by afederd perjury prosscution."S8/

d.  The"l dontrememba™ syndrome

Prasecutors are often faced with withesses who, rather than deny afact, daim that they do not remember it.
Thesewitnesses may be prosecuted for parjury.59 To provetha awitness actudly remembered something, itis
necessary to prove bath thet thewitness a onetime knew thefact and that he mugt have remembered it & thetime he
testified.

For example awitnesstediifiesthet he does nat remember having ever paid money to apalice officer. Thefirg
dement of proof in aperjury prosecution againg him would bethat he hed, in fact, paid money to apalice officer. It would
then be necessary to prove thet he mugt have remembered that payment when hetedtified. If the dates of thetransaction and
testimony areauffidently dose, memory may beinfarred. Probaive of hismemory a thetimeof histestimony would be

evidencethat he mentioned such paymentsather before or after histestimony or that he remembered other eventsthat
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occurred & the sametime or eatlier then the event in question.

58/ 1d. a 362, ssed 0 United Siatesv. Earp, 812 F.2d 917 (4th Cir. 1987).

59/ United Satesv. Chapin, 515 F.2d 1274, 1284 (D.C. Cir.), cat. denied, 423 U.S. 1015 (1975); United Sttesv.
Swainson, 548 F.2d 657, 662 (6th Cir.), cart. denied, 431 U.S. 937 (1977); United Satesv. Nicoletti, 310 F.2d 359 (7th
Cir. 1962), cat. denied, 372 U.S. 942 (1963); Inre Batadlia, 653 F.2d 419, 421 (Sth Cir. 1981).

It hasbeen held in perjury prasscutions under 8 1621 that proof thet adefendant lied when he gated thet he could

nat remember an event nesd nat be by direct evidence or meat the Sandards of thetwo-witnessrule80/n These casess

reeson that Ince no direct evidence asto what the defendant actudly bdieved ispossble, arcumdantid evidenceis auffident.

e "Two-witnessrule'

Theso-cdled "two-witnessrule’ gopliesonly to prosecutionsfor perjury brought under 18 U.SC. §1621.61/

Congress hasdiminated the rule for prosscutions under 8 1623 and sncetheruleisnot of condtitutiond dimengon, the courts

have defared to legidativejudgment.62/ Thus, because 8 1623 isthe preferred vehide for prosecutions of perjury occurring

before acourt or grand jury,63/ the handicap of thetwo-witnessruleisgenegrdly avoided.
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Thetwo-witnessruleissomewha of amisnome. It providesthet thefdgty of agatement dleged to be

perjurious must be esteblished ether

60/ United Saesv. Chapin, 515 F.2d & 1284; United Statesv. Swainson, 548 F.2d a 662; United Satesv. Nicoleti,
310F.2d & 363.

61/ Urited Siatesv. Diggs 560 F.2d 266, 269 (7th Cir.), cart. denied, 434 U.S. 925 (1977).

62/ SeeWaler v. United States 323 U.S. 606 (1945); Hammer v. United States, 271 U.S. 620 (1926); United Satesv.
Rugaiero, 472 F.2d 599, 606 (2d Cir.), cart. denied, 412 U.S. 939 (1973); United Satesv. Jessee, 605 F.2d 430, 431
(%th Cir. 1979).

63 Se8A7a,upa
by the tesimony of two independent witnesses, or by onewitness and independent corroborating evidencewhich is

inconggtent with theinnocence of the accused 64/ Thus theruleis stisfied by the tetimony of asscond witnesswho hes
given tetimony independent of another which, if believed, would prove that what the accused sad under ceth wesfdse In
thiscase itisimmaterid whether such witness corroboratesthefirg witness 65/ Alltemativey, theruleis stisfied by one
witness and independent corroborating evidencewhichisincondstent with the innocence of the accused and of aquiity to
asurethat aguilty verdict issalidy founded 66/

It should be emphadized that the two-witness rule gpplies only to proof thet agiven datement was djectivey

fdsa Circumdantid evidence may be used to edablish thet a parjury defendant mede the false datement willfully or with
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knowledge of itsfasty.67/
Thetwo-witnessrule does nat goply to 8 1621 prosscutionswhere the defendant is prosecuted for falsgly

testifying thet hewas unableto remember acartain evat.68/ Nather doesit goply to prosecutionsfor

64/ United Statesv. Maultasch, 596 F.2d 19, 25n.9 (2d Cir. 1979); United Statesv. Forredt, 639 F.2d 1224, 1226 (Sth
Cir. Unit B Mar. 1981).

65 United Stesv. Maultasch, 596 F.2d & 25.

66/ United Satesv. Maultasch, 596 F.2d a 25 n.9; United Saesv. Forres, 639 F.2d a 1226.

67/ United Satesv. Hagarty, 388 F.2d 713, 716 n.2 (7th Cir. 1968).

68/ Se8A.7d, upra
obstruction of judtice (18 U.S.C. 88 1503, 1505), even if the gravamen of the abdruction isthet the defendant perjured

himsaf.69/

f.  The"uss' of maeid contaning fdse saements

In addition to prohibiting the meking of false datements 8 1623 gopliesto onewho:
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... under oathin any proceading . . . makesor usesany ather information, induding any book, paper, document,

record, recording, or other materid, knowing the sameto contain any fdse maeid dedardtion. . . .

Thelegdaivehigary of § 1623 isdlent asto what type of conduct the"makes or uses' part of thedduteis

intended to cover. In United Satesv. Pommerening, 500 F.2d 92 (10th Cir.), cart. denied, 419 U.S., 10838 (1974), the

prasscutor subpoenaed defendants and thar corporate records. The defendants dtered the records, brought them to the
grand jury and "'relied upon these fase documentsin ansiering the United States Attormey'squestions . . " Thegppdlae

court found such conduct to be"use" of the documentsbeforethegrand jury. 70/ In United Satesv.

69 United Satesv. Alo, 439 F.2d 751 (2d Cir.) (prosecution for obstruction of judtice, rather then for parjury, isnot an
improper evason of thetwo-witnessrule), cart. denied, 404 U.S. 850 (1971).

70/ Seeds0 United Satesv. Laranega, 787 F.2d 489 (10th Cir. 1986); United Statesv. Norton, 755 F.2d 1428 (11th

Cir. 1985).
Dudey, 581 F.2d 1193, 1197 (5th Cir. 1978), the court hdld thet physica ddivery by the dleged user isnot anecessary

prerequisteto useunder 8 1623, It issufficient thet the tesimony of the accused tended to give verity to the document.
Other conduct thet may condtitute perjury isthe use of false afidavits submitted in federd court procesdings In

Dunnv. United Sates 442 U.S. 100 (1979), the Supreme Court held that afdse dfidavit submitted to afederd court in
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upport of amation to dismissan indiciment could not be prasscuted as perjury under 8 1623 9nce such an dfidavit lacked
theformdlity reguired of court prooceedings or depogtionsand thereforewas not given ina”proceeding before or anallary to
any court or grand jury of the United States' asrequired by 8 1623(a). However, prosscutionsfor fase affidavits submitted
infederd court proceedings can be prosecuted under 8 1621. Venuefor such prosscutionsisin thedidgrict wherethe
dfidavitissvom. Thus, inthose casesin which an dfidavit filed in United Siates Didrict Court in one digrict was svomin

another digrict, the perjury prosecution under § 1621 must be brought in the latter didrict.

g Indidmentsrl/

71/ SeeCh.VII 8BS8.
Basad on current case law, the Government has some discretion asto how to charge separate, but rdated, fase

datements Courtshavehdd that dl of thefdse dedaraions pertaining to aparticular subject metter may beembracedin one
count.72/ Thisindudes minor quesionswhich assgn fasty to awitness denid of knowledge about the generd line of

inquiry. 73 Charging theaimein thismanner does not render theindiciment infirm for duplidty asonly oneoffenseis
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contained in the count.74/ In such asituetion, proof of thefasity of any one statement charged will sustain the count.75/ On
the ather hand, fase datements mede during one grand jury sesson which are separate and didindt canbecharged in
multiple counts with separate sentencesimposed for aconviction on eech count. 76/ For ingance, in United Statesv. Scott,
682 F.2d a 698, the court hdd that ssparate and distinct fase dedarationswhich reguire different factud proof of fasty may

be charged in ssparate countseven

72/ United Siatesv. Edmondson, 410 F.2d 670, 673 n.6 (5th Cir.), cart. denied, 396 U.S. 966 (1969); United Saesv.
|seecs, 493 F.2d 1124, 1155 (7th Cir.), cart. denied, 417 U.S. 976 (1974); Vitdlo v. United States, 425 F.2d 416, 418
(9th Cir.), cart. denied, 400 U.S. 822 (1970).

73/ See Arenav. Urited Siates, 226 F2d 227 (9th Cir. 1955), cart. deried, 350 U.S. 954 (1956).

74/ United Sitesv. Ramos 666 F.2d 469, 473 (11th Cir. 1982); seeds0 United Satesv. Wood, 780 F.2d 955, 962
(112th Cir.), cart. denied, 476 U.S. 1184 (1986).

79 United Sitesv. Kehoe, 562 F.2d 65, 69 (1 Cir. 1977); United Satesv. DelLaTorre, 634 F.2d 792, 794-95 (5th
Cir. Unit A Jan. 1981); United Statesv. Issecs 493 F.2d & 1155; Vitdlo v. United Sates, 425 F.2d & 418.

76/ United Saesv. DelLaTorre 634 F.2d & 794-95.
though they arerdated and arise out of the sametransaction. 77/ Furthermore, thefact thet asngle piece of evidence may be

usd to prove two counts does not meke an indiciment multiplicitous 78/ Two counts are conddered to be separate

offensesif the proof of onereguires an additiond fact thet proof of the other doesnat require 79/
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A pajury indictment must set forth the precise fa sehoods dleged and the factud besisof their falsity with suffident
daity to pamit ajury to determinetheir verity and to dlow meaningful judidd review of the maeridity of those
fdsshoods80 However, the materidity requirement of aperjury indiciment may be satified by agenerd satement thet the
metter wes meterid .81/

Thereisno requirement thet the perjury occur beforethe grand jury thet issuesthe indiccment82/ and it isthe

preferred Divison practiceto present aperjury indiciment to agrand jury that did not hear the perjured

717/ Seedso United Satesv. Harrdson, 754 F.2d 1182, 1184 (5th Cir.), cart. denied, 474 U.S. 908 (1985); United Sates
v. Wood, 780 F.2d a 962.

78/ United Satesv. Stanfa, 685 F.2d 85, 88 (3d Cir. 1982).

79 1d. a 87; ssed 0 Blockburger v. United Sates, 284 U.S. 299, 304 (1932); United Satesv. Doulin, 538 F.2d 466,
471 (2d Cir.), cat. denied, 429 U.S 895 (1976). Chepter VII 8 G containsamore detaled discusson of multipliaity.

80/ United Satesv. Sawik, 548 F.2d 75 (3d Cir. 1977); ssed <0 United Satesv. Ryan, 828 F.2d 1010, 1015 (3d Cir.
1987).

81/ United Satesv. Ponticdlli, 622 F.2d 985, 989 (9th Cir.), cart. denied, 449 U.S. 1016 (1980).

82/ United Statesv. Sun Myung Moon, 532 F. Supp. 1360, 1371 (SD.N.Y. 1982).
tesimony. Nor istherearequirement thet the grand jury must be ableto indict for the subgtantive offenseinquired into. A

grand jury may ask questions about events outsde of the datute of limitations, or about actsthet otherwisewould not leed to
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indiciments83/ However, the courtswill dricly scrutinizefor farness any indictiment and conviction for perjury beforea

grand jury thet rests upon adefendant's regponsesto leading questions 84/

8.  Defensesand barsto prosecution

a Ingeed

A primary defenseto anindictment for perjury isthet the defendant bdieved hisstatement to betrue a thetime he
medeit. Bdief thet adedaration wastrue when medeis gpedificaly adefenseto prosscution under § 1623(c). Themgor
dement the Government mugt prove under 8 1621 and 8§ 1623 isthat the defendant made afdse datement knowing it to be
fdse If the Government isunableto provethisdement beyond areasonaile doulat, the defendant isentitied to adirected

vadic. Proof thet adefendant bdieved adedaration wastrue defeatsacharge of parjury

83 United Siatesv. Picketts 655 F-2d 837, 841 (7th Cir.), cart. denied, 454 U.S. 1056 (1981); Urited Statesv. Reed),
647 F:2d 849, 853 (8th Cir. 1981).

84/ United Stesv. Vesaas 586 F.2d 101, 105 (8th Cir. 1978).
evenif thedatemant was infat, fse85 The defense of advice of counsd usudly may only be congdered by thejury in
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determining whether the defendant willfully or knowingly gavefdsetestimony.86/

b. Colaerd estoppd

Collaterd estoppd87/ "meansImply thet when anissue of ultimate fact has once been determined by avdid and

find judgment, that issue cannat again belitigated between the same partiesin any futurelaw suit."88/ Callaterd estoppd hes

been an esablished rule of federd law a leegt Ince United Statesv. Oppenheimer, 242 U.S. 85 (1916), andisnow viewed

asanintegrd part of the 5th Amendment ben againg doublejeopardy.8Y
A prosscutor encounters no doublejeopardy or collaterd estoppd problem when prosscuting aconvicted

defendant for perjury committed during

85 United Statesv. Winter, 348 F.2d 204, 210 (2d Cir.), cart. denied, 382 U.S. 955 (1965).

86/ United Siatesv. Bedker, 203 F. Supp. 467 (ED. Va 1962).

87/ Resjudicata, though sometimes usad interchangesbly with collaterd esoppd, hasadiginat meaning and refersto "the
preduson of adam or cause of adtivity wherethat daim hasbeen fully litigated and decided in prior suit.” United Satesv.
Drevetzki, 338 F. Supp. 403, 405 (N.D. 1ll. 1972).

88/ Adhev. Swenson, 397 U.S 436, 443 (1970); seed0 United Satesv. Hernandez, 572 F.2d 218, 220 (9th Cir.
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1978).

89 Harrisv. Washington, 404 U.S. 55, 56 (1971).
hisformer trid onasubdantive offense 90/ Nor isthere any callaterd estoppd problem when prosscuting atrid witnessfor

pejury, Snceawitnessisnat aparty to the suit.

Thequedion of whether callaterd estoppd bars prosecution for perjury usudly arisesswhere adefendant who hes
teken the gand and perjured himsdlf has been acquitted of the substantive offense and is charged with perjury for tetimony
gvena histrid. Thecdlaterd estoppd daimisthet thejury, by acouitting the defendant, adjudiceted the truthfulness of his
tetimony in hisfavor and thet the Government isbarred from litigating thet issue agan.

Theproblemwith such adam istha 9ncethe Government must proveevery dement of itscasebeyond a
ressonable doulot and Sncethejury'sgenerd verdict does nat indicate which dementsit found lacking in proof, it isdifficult to
determine whether thejury’s acquittal was based on afinding thet the defendant'stesimony was credible or whether, even
though it disbdieved the defendart, the jury found the Government's case defident in some other respect.

Clealy, if the ddfendant's only testimony isagenerd denid of guilt, an acquittal would be aber to apejury

prosecution. 1N most Studions, however, aninquiry must be medeinto what issuesthe jury's acquittd " necessaily”

adudicaed. In Sedfon v. United Sates 332 U.S. 575, 579 (1948), the Supreme Court held thet the determingtion

"dependsupon
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9 Urited Satesv. Williams, 341 U.S. 58, 62 (1951); Urited Satesv. Nixon, 634 F.2d 306, 309 (5th Cir.), cert. denied,

454U.S. 828 (1981).
thefacts adduced a eech trid and theinstruciions under which thejury arrived at itsverdict a thefirst tril.”

In confirming this paint, the Court in Ashev. Swvenson, 397 U.S. 436, 444 (1970),91/ hdd:

Whereapreviousjudgment of acquitta was basad upon agenerd verdict, asisusudly the case this
goproach requiresacourt to examine the record of aprior procesding, taking into acoount the pleadings,
evidence, charge, and ather rdevant matter, and condude whether arationd jury could have grounded itsverdict

upon anissue other than thet which defendant sasksto fored ose from congderation.

Thus theaoquittd of adefendant fallowing atrid on aimind charges does not necessarily bar his subssquent
prosecution for perjury committed during the course of thetrid. Itisonly when anissue of ultimatefact or an dement essentid
to conviction has once been determined by afind judgment inacrimind casethat the sameissue cannot berditigated 92/ In
such stuations, the collaterd estoppd dodtrinerequires (1) anidentification of theissuesin thetwo actionsto determine

whether they are auffidently Imilar and maerid; (2) an
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91/ SeeUrited Siatesv. Williams, 341 U.S. 58 (1951),

92/ United Satesv. Fayer, 573 F.2d 741, 745 (2d Cir.), cat. denied, 439 U.S 831 (1978); United Satesv. Giaraano,

622 F.2d 153, 155 (5th Cir. 1980); United Statesv. Samno, 596 F.2d 404, 407-08 (9th Cir. 1979).
examindion of therecord of the prior cageto decide whether theissuewas litigated in thefird cases and (3) an examination of
therecord of the prior prooeeding to ascartain whether theissue was necessaxily decided in thefirg case 93/ Sgnificantly, the
burden ison the defendant to edablish thet the verdict inthe prior trid necessaxily determined in hisfavor theissuewhich he
contends should not be considered 94/

The prosecutor must meke athorough andlys s of eech caseto determineif collaterd estoppd dictatesthat an
acquittal inaprior trid fored oses asubssquent pejury indicment. Beforeanindiciment of an acquitted defendant for perjury
besed upon histestimony t trid issought, the possibility that such aprosacution has been fored osed should be explored fully
30 the Government will avaid the gppearance of vindictive praosscution or wagte of Government resources. In gppropriate
cases, the Crimind Divison may be consulted prior to bringing such prosecutionsto avoid development of regtrictive

precedents

¢ Lakof Mirandawaming

Gangdly, anindictment for perjury beforeagrand jury will nat be dismissed for falureto advisethewitnessof his
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right nat toinaiminae himsdf.95/ Thereisdso no duty to warn thewitness of the conssquences

93/ United Satesv. Sano, 596 F.2d a 408.
9/ United Satesv. Fayer, 573 F.2d a 745; United Satesv. Giaraano, 622 F.2d & 156 n4.

95 United Statesv. Prior, 553 F.2d 381, 383 (5th Cir. 1977).
of committing perjury beforethe grand jury.96/ However, Department of Justice guiddinesrequire prosecutorsto givegrand

jury witnesseswarnings resambling Mirandawarnings and to advise putative defendants of their satusas such,97/ dthough

falureto do S0 does nat conditute groundsfor dismissd of anindictment 98/

d  Recatdion

1) Ingened. 18U.SC. § 1623(d) providesthat, in certain limited drcumdtances, aretraction
and correction of falsetestimony by awitnesswill act asaber to prosscution for theinitid perjury. Beforethe enactment of
81623, thefedard law, under 8 1621, wasthet the crime of perjury was complete as oon asthe fd se datement was
mede 99 and that a subseguent retraction and correction of the tesimony did not erase the perjury, but was only rdevant as

an dfirmativedefense
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96/ United Statesv. Babb, 807 F.2d 272, 277 (1<t Cir. 1986).

97/ SeeU.SAM. 9-11.150; United Satesv. Jaoabs, 547 F.2d 772, 774-75 (2d Cir. 1976) (court may exerdse
UpaVISOry power to suppress pearjured tesimony when prosecutor fallsto advise grand jury witness of putative defendant
datusin accordance with practice of United Sates atorneysin drcuit), cart. dismisssd per curiam, 436 U.S. 31 (1978).

98/ United Satesv. Cdino, 735 F.2d 718, 725 (2d Cir.), cat. denied, 469 U.S. 855 (1984). For amore complete
discusson of therights of witnesses beforethegrand jury, sseCh. IV 8 F.2,

99/ United Sitesv. Norris, 300 U.S 564, 574 (1937).
in showing the absence of intent to commit perjury. 100/ Since recantation isabar to prosscution under 8 1623 rather then

an dfirmative defense, theissue of recantationisanissue of law to be decided by the court. 101/ Thisdefensemugt berasd
beforetrid under Fed. R. Crim. P. 12(b)(2), asajuridictiond ber to prasscution. 102/
18 U.SC. § 1623(d), which was adopted in modified form from theNew Y ork Pend Code § 2105103/

provides

Where, in the same continuous court or grand jury proceeding inwhich adedaraion ismede, the person
meking the dedaration admits such dedaration to befadse, such admisson shdl bar prosscution under thissection
if, & thetime the admisson ismadk, the dedaration has nat subdtantialy affected the procesding, or it hasnot

become manifest that such falSity has been or will be exposd.
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It isdear from the above thet awitness admisson of thefd gty of hisdedarations does nat automaticaly ber

prasscution, but thet

100/ Urited Statesv. Goguen, 723 F.2d 1012, 1020 (1<t Gir. 1983); Urited Statesv. Kahn, 472 F.2d 272, 284 (2d Cir,),
cart. denied, 411 U.S. 982 (1973).

101/ United Statesv. Goguen, 723 F.2d & 1017; United Satesv. D'Auria, 672 F.2d 1085, 1091 (2d Cir. 1982); United
Saesv. Denison 663 F.2d 611, 618 (5th Cir. Unit B Dec. 1981).

102/ United Statesv. Goguen, 723 F.2d & 1017; United Siatesv. D'Auria, 672 F.2d & 1091; United Siatesv. Denison,
663 F.2d & 618.

103/ SeePeoplev. Ezaugi, 2 N.Y .2d 439, 141 N.E.2d 580 (1957).
prosecutionisbarred only if theadmisson occurs a atime when thefdse dedarations have "not subgtantialy affected the

proceading, and it has not become manifest thet such falsity has been or will beexposad."104/ Thus if ather of these
conditions has dready occurred prior to thetime of thewitness regppearance to correct histestimony, the recantation
provisonsof § 1623(d) areingpplicable and cannat beinvoked to bar prosscution. 105 Moreover, theburdenisonthe
Oefendant to show that heiswithin the protection of the recantation exemption. 106/

In ruling on thetimdiness of daimed recantation by awitness, the courts have gengrdly interpreted the "manifet”
proviso of 8 1623(d) as goplying goedificdly to thewitness knowledge, derived ether from indgpendent sources or directly

from the Government prosecutor, thet thefd gty of hisprior Satementshasbeen or will beexposed.” Inthe cassswherethe
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witness possesses uch knowledge, the courts have conagently held thet no effectivee recantation can thereslter be

made 107/

104/ SeeUnited Satesv. Dworkin, 116 FR.D. 29,30n.1 (ED. Va 1987).

105 United Statesv. Moore, 613 F.2d 1029, 1039-40 (D.C. Cir. 1979), cart. denied, 446 U.S. 954 (1980); United
Satesv. Goguen, 723 F.2d at 1018 n.7; United Statesv. Denison, 663 F.2d a 615.

106/ United Statesv. Moore, 613 F.2d a 1044; United Satesv. Sorimgeour, 636 F.2d at 1024,

107/ United Siatesv. Moore, 613 F.2d a 1039; United Saesv. Savaa, 766 F.2d 37, 45 (1 Cir. 1985); United Sates
v. Dd Toro, 513 F.2d 656, 666 (2d Cir.), cart. denied, 423 U.S. 826 (1976); United Satesv. Dennison, 663 F.2d supra
At lesgt one cass, however, suggedts, by implication, that "manifest” can d<o beinterpreted to meen thet thefd gty

of thewitness satements has merdy become known to the Government or the grand jury, as opposed to thewitness In
United Satesv. Kahn, 472 F.2d 272 (2d Cir.), cart. denied, 411 U.S 982 (1973), the Second Circuit hdd that a

§1623(d) defensewas nat avalable to the defendant Snce at thetime of hisalleged recantation, severd other witnesseshed
dreedy testified conceming the bribes, knowledge of which he hed falsdly denied during hisinitia grand jury gopearance
Thereisnoindication in the opinion of afinding by the court thet & thetime of the defendant's attempted recantation, he hed

any knowledge of the contradictory tesimony heard by thegrand jury.
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Thereisd s some quedion asto the Sandards to be goplied in determining when thefdse dedaaions of a
witnesswill be conddered as having "subgtantialy affected the procesdings', thereby preduding an effedtive recantation.
Catanly, atimely recantation would be preduded in any casewherethe grand jury hesdreedy acted 108/

Further, in United Statesv. Cranddll, 363 F. Supp. 648 (W.D. Pa. 1973), df'd, 493 F.2d 1401 (3d Cir.), cext.
denied, 419 U.S. 852 (1974), the court found thet the defendant'sfase dedarations hed subgtantidly affected the
proceadings sincethe grand jury hed been deprived initidly of rdevant tesimony asto the guilt of other individuaswhich

resulted in aseverd month dday in the grand jury'sinvestigation.

108/ SeeUnited Satesv. Badwin, 506 F. Supp. 300, 301 (M.D. Tenn. 1980); United Satesv. Krogh, 366 F. Supp.
1255, 1256 (D.D.C. 1973).
Whilethe cases offer some guidance, the determination of whether agiven proceeding hasbeen subgtantialy

dfected by thewitness fdse dedarations can only be mede ater acongderaion of thefactsand drcumdances of the
particular court or grand jury proceeding.

Sncethe datutory language of § 1623(d) requires both conditionsto be satiffied for avaid recantation,
regppearance beforeagrand jury to correct tesimony after one of the conditions has occurred does not preclude

prosecution for fase dedarationsunder § 1623109/
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2)  Neoessty of advigng awitness of recantation provison of 8 1623(d). A prosscutor isunder
no duty to adviseawitness of the posshility of recanting under 8 1623(d).110/ Thisisso evenif the prosecutor advisesthe
witness of the pendtiesfor perjury.111/ Inaddition, thereisno requirement that the Government reved to aperjurer thet it
hes evidence of the untruthfulness of his satements; nor must the Government ddlay reveding incriminating evidenceto dlow

thewitnessto reflect on hispejury.112/

109/ United Satesv. Del Taro, 513 F2d supre; United Satesv. Mitchdl, 397 F. Supp. 166 (D.D.C. 1974), affd, 559
F.2d 31 (D.C. Cir. 1976), cart. denied, 431 U.S. 933 (1977).

110/ United Satesv. D'Auria, 672 F.2d 1085, 1092 (2d Cir. 1982); United Satesv. Sarimgeour, 636 F.2d 1019, 1026
(5th Cir. Unit B), cart. denied, 454 U.S. 878 (1981); United Satesv. Anfidd, 539 F.2d 674, 679 (%th Cir. 1976).

111/ United Statesv. Lardieri, 506 F.2d 319, 322 n.2 (3d Cir. 1974).

112/ United Satesv. D'Auria, 672 F.2d a 1093; United Satesv. Denison, 663 F.2d 611, 616-17 (5th Cir. Unit B Dec.
1981).

A heretofore unraised prablem exigs when aprosscutor gives awitness an opportunity to "sraighten out” his
tetimony by recanting & apaint in imewhen arecantation will not bevaid. Ass forth above arecantationiseffective only
if medebeforeit isdear that the parjury will be expasad or before the pearjurious datement has mided the prooeeding. It

would ssem that an argument could be mede that the Government is estopped from chdlenging awitness digibility to recant
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if it soliatstherecantation. Therefore, aprosscutor usudly should not solicit arecantation unlessheiswilling toforegoa
prosecution for perjury and, normally, no perjury prosecution should be undertaken subseguent to asolicited recantation

evenif the defendant wastechricaly indligible under § 1623(d).

3 Witnesright torecat. If awitnesswho hascompleted histestimony requeststhat hebe
dlowed to regppear before the grand jury for the purpose of recantation, the prosscutor should grant the request, if timdy
mede in kegping with thelegidativeintent of § 1623(d) - promotion of truthful tesimony. 113/

Torecart, the withessmud, asacondition precedent to giving truthful tesimony, admit thet hisperjurious

testimony wasfdse 114/ An outright retraction and repudiation of thefdsetesimony isessatid toa

113/ See Congressiond Reoord - Senate, June 9, 1970, S Rep. No. 8656.

114/ United Satesv. Vesch, 724 F.2d 451, 460 (5th Cir. 1984).
recantation within the meaning of the datute 115/ Ambiguous satementsregarding confusion of thewitnessor requeststo

add to and darify tesimony arenat auffident. "Unlesshe admitsthat he gavefdsetesimony, thereisno occasonfor a
recantation.”" 116/

It isdear, however, that the regppearance by the witness &fter it has become "manifest” thet thefasty of his
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previoustesimony "has been or will be exposed” does not pred ude the Government from prosscuting thewitnessfor his

prior fase dedaaionsbeforethe grand jury. 117/

e  Immunity

Thefact that the defendant testified with immunity beforethe grand jury or inatriad doesnat protect him from

prosecution for perjured testimony mede during the giving of theimmunized teimony. 118/ Perjury praosscutionsbased on

immunized teimony aepamissbleand dl datements

115 United Satesv. Savda, 766 F.2d 37, 45 (1 Cir. 1985); United Saesv. D'Auria, 672 F.2d 1085, 1091-92 (2d
Cir. 1982); United Satesv. Vesch, 724 F.2d a 460.

116/ United Satesv. D'Auria, 672 F.2d a 1092; accord United Statesv. Goguen, 723 F.2d 1012 (1< Cir. 1983).

117/ Urited Statesv. Del Toro, 513 F.2d 656, 666 (2d Cir.), cart. denied, 423 U.S, 826 (1975); Urited Statesv. Mitchell,
397 F. Supp. 166, 177 (D.D.C. 1974), difd, 559 F.2d 31 (D.C. Cir. 1976), cart. denied, 431 U.S. 933 (1977); Urited
Statesv. Cranddll, 363 F. Supp. 648, 655 (W.D. Pa. 1973), difd, 493 F.2d 1401 (3d Cir.), cert. denied, 419 U.S. 852
(1974).

118/ See18U.SC. 886002, 6003; United Statesv. Wong, 431 U.S. 174, 178-79 (1977); United Saesv.
Matinez-Navaro, 604 F.2d 1184, 1187 (9th Cir. 1979), cat. denied, 444 U.S. 1084 (1980).
mede during the giving of theimmunized tesimony, bath true and fase, may be admitted in the course of asubssquent
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pejury action if such useisnat atherwise prohibited by the 5th Amendment 119/

B. Obdructionof Judice

Obdruction of judiceis covered by anumber of overlgoping Satutes generdly found within Chapter 73 of Title
18 of the U.S. Code, "Obdruction of Jugice” Thesedatutes are result oriented and mogt activities thet would obgtruct or
impede the adminidration of justice can be addressad by one or more of them. Pajury (18U.SC. §1621), fdse
dedaaions (18 U.SC. § 1623), and fdse datements (18 U.SC. § 1001), which aredso methods by which judice can be
obsructed, are discussed dsewherein thischapter. This section will focus primarily on 18 U.SC. 8 1508, and touch only in

passing on the narrow Satutes 120/

1 Textof 18U.SC.§1503

Whoever carruptly, or by thregisor force, or by any threstening letter or communication, endeavorsto

influence inimidate, or
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119/ United Satesv. Apfdbaum, 445 U.S. 115, 130 (1980); In re Corrugeted Container Antitrudt Litig., 661 F.2d 1145,
1158 (7th Cir. 1981), af'd sub nom. Rillsoury v. Conbay, 459 U.S. 248 (1933).

120/ For amore detalled expostion of these atutes sse U.SA.M. 9-69.100, & se0.
impedeany grand or petit juror, or officer in or of any court of the United Sates, or officer who may besarving a

any examingion or other procesding before any United States commissoner or ather committing megidrate, in
thedischarge of hisduty, or injuresany such grand or petit juror in hisperson or property on account of any
vedict or indictment assented to by him, or on account of hisbang or having been such juror, or injuresany uch
officer, commissoner, or ather committing megidtratein his person or property on acoount of the parformance of
hisoffidd duties or corruptly or by thregts or force, or by any thregtening letter or communication, influences,
obstructs or impedes, or endeavorstoinfluence, obgtruct, or impede, the due adminigration of judtice, sl be

fined nat more than $5,000 or imprisoned not morethen five years, or both.

18U.SC. §1503isoneaf threebroadly drawvn satutes prohibiting conduct thet would obdruct judice. The
other two, 18 U.SC. § 1512, tampering with awitness, victim, or aninformant, and 18 U.SC. § 1513, retdiating agand a
witness victim, or aninformant, became effectivein October of 1982 aspat of the Vidim and Witness Protection Act of

1982 (VWPA).121/
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121/ Prior to the passage of the VWPPA, actions dfecting witnesseswere dso spedifically covered by § 1503
2. Thenduredf theaime

18U.SC. §1503iscomprisad of two parts Thefirg part generdly prohibitsendeavorsto "corruptly, or by
thregts or force, influence, intimidate, or impede. . ." any grand or petit juror, or court officid. The second part -- the so-cdlled
omnibusdause -- punishesanyone, who "corruptly, or by thregts or force, influences, obstructs, or impedes, the due
adminidration of judice”" or endeavorsto do 0. Theomnibus dause extendsto "those means of interference the draftamen
were not prescient enough to enumerate" 122/ 1tisnot limited by the conoept of gusdem gengristo actions accomplished by
meansof coeraon or intimidation. 123/ Nor are actionstaken againg witnessesoutsde of its purview. 124/

Courts have not been particularly concerned with defining the conduct that condiitutesinterference with the"due

adminigration of jusice” A definition put forth by the Ninth Circuit is" conduct desgned to interfere

122/ United Satesv. Bonanno, 177 F. Supp. 106, 114 (SD.N.Y . 1959).

123 Urited Stetesv. Walasek, 527 F.2d 676 (3d Gir. 1975).
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124/ Seethelegidaive higtory of the VWPA, particulaly S. 2420, 97th Cong., 2d Sess, 128 Cong. Rec. S11430 (dally
ed. Sept. 14, 1982), S Rep. No. 532, 97th Cong., 2d Sess 17-19, reprinted in 1982 U.S. Code Cong. & Ad. News

2515, 2523-25, and 128 Cong. Rec. S13063 (daily ed. Oct. 1, 1982) (remarks of Senetor Heinz). Initidly, an omnibus
dauseauch asthet in 8 1503 wasinduded within 8§ 1512 it wastaken out of the bill becauseit was beyond the scope of the
witness protection legidaion, and probably duplicative of other obdtruction of judice datutes. But see United Satesv.
Hermandez, 730 F.2d 895 (2d Cir. 1984), interpreting 18 U.S.C. 88 1512 and 1503.

with the process of ariving a an gppropriatejudgment in apending case and which would disturb the ordinary and proper

functionsof the court." 125/

a  Qvil sswel assaimird

prooeedings can be obstructed

Thegreat mgarity of casesunder 8 1503 haveinvolved endeavorsto obstruct witnesses jurarsor offiddsin
grand jury investigationsor aimind trids But the handful of courtsthet have addressed the issue directly have hdd thet the
Satute a0 covers endeavorsto obgiruct pending avil proosedings 126/ Furthermore, the United States need not be apearty

to the casg, asthejudicebang adminigered isthat of the United Sates 127/
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125 Haili v. United States, 260 F.2d 744, 746 (%th Cir. 1958).
126/ Wilder v. United Sates, 143 F. 433, 440 (4th Cir. 1906) (congtruing Rev. Sat. 88 5399 and 5440, precursors of
§1503), cart. denied, 204 U.S. 674 (1907); Sheed v. United States 298 F. 911, 912 (5th Cir.) (congtruing 18 U.S.C.
8241, another precursor of 8 1503), cart. denied, 265 U.S. 590 (1924); Robartsv. United Siates 239 F.2d 467, 476 (Sth
Cir. 1956).
127/ Pettibonev. United Siates, 148 U.S 197 (1893); Wilder v. United Sates 143 F. suprg; Shead v. United States, 298
F.supra

b. "Endeavors' aswdl as

actud obgructions prohibited

Thedaute oesksof "endeavors' rather then "attempts’ to obdruct. Theterm "endeavar” hasbeen hddto be

broader then "atempt.” Asdated in United Satesv. Russl, 255 U.S. 138, 143 (1921):

Theword of the sectionis"endeavor,” and by usng it the section got rid of thetechnicditieswhich might be

urged as besdtting theword "attempt,” and it describes any effort or essay to accomplish theevil purpose

that the section was enacted to prevent. . . 128/

IndUnited Statesv. Tedesoo, 635 F:2d 902, 907 (1t Cir. 1980), cart. denied, 452 U.S. 962 (1981), the court
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obsarved, "'endeavor’ connotesasomewhat lower threshald of purposeful activity then 'attempt,. . .the fact thet the effort to

influenceweas subtle or drcuitous mede no difference” (quoting United Statesv. Roe, 529 F.2d 629, 632 (4th Cir. 1975)).

Anendeavor "'can be committed merdy by words'129/ and nesd not be

128/ Acoord Oshorn v. United States, 385 U.S. 323, 333 (1966).

129 United Satesv. Fasolino, 586 F.2d 939, 941 (2d Cir. 1978).
sucoessful to beaimind. 130/ Factud impossihility isnot adefense 131/

¢ Endeavorstoinfluencejurorsor officas

Thefirg dauseof § 1503 prohibitsendeavorsto influence, intimidate or impede any grand or petit juror, or officer

of any court whether these endeavors are by threat or force or are " corrupt”. Theterm " officer’” hasbeen hdd toindude

veniremen, 132/ federd didtrict judges 133/ and U.S. Attorneys 134/

d  Endeavorstoobstruct the
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dueadminigration of jusice

130/ Ovetonv. United States, 403 F.2d 444, 446 (5th Cir. 1968); Catrino v. United Sates 176 F.2d 884, 836 (9th Cir.
1949).

131/ Seegengdly Oshorn v. United States, 385 U.S. 323, 332-33(1966); United Satesv. Lazzeini, 611 F.2d 940,
M1-42 (1« Cir. 1979); United Satesv. Rosner, 485 F.2d 1213, 1228-29 (2d Cir. 1973), cart. denied, 417 U.S. 950
(1974); United Satesv. Roe 529 F.2d 629, 631-32 (4th Cir. 1975); Knight v. United Sates, 310 F.2d 305, 307 (5th Cir.
1962) (per curiam).

132/ Urited Statesv. Jeckson, 607 F:2d 1219, 1222 (8th Cir. 1979), cert. denied, 444 U.S. 1080 (1980).
133 Urited Sttesv. Margales, 294 F.2d 371, 373 (7th Cir.), cert. denied, 368 U.S. 930 (1961).

134/ United Satesv. Polakoff, 112 F.2d 888, 890 (2d Cir.), cart. denied, 311 U.S. 653 (1940).
Theomnibusdauseof § 1503 hasbeen interpreted vary broadly to cover adtionsthet, whether or not takenwith

repect tojurors offiads, or witnesses or by meansof threats, force or intimidation, tend to impede the due adminidration of
judice Thus it coversdestruction of documents sought by afederd grand jury, 135 presenting fraudulent documentset a
avil atachment prooceeding, 136/ attemptsto sdl grand jury transcripts, 137/ concedment, destruction or dteration of

documents subpoenaed by afederd grand jury, 138/ and fasifying areport likely to be submitted to agrand jury. 139/
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Anindicment charging an endeavor toimpede thework of agrand jury by destroying, concedling or dtering
documents must dlegethat the defendant knew, or hed reason to know, that the documentswould be called for by the

grandjury.140/ Thedocuments however, nesd not besubject toa

135/ United Statesv. Walasek, 527 F-2d 676 (3d Cir. 1975); Urited Stetesv. Siegdl, 152 F. Supp. 370 (SDNLY.
1957).

136/ United Satesv. Coven, 662 F.2d 162, 170 (2d Cir. 1981), cart. denied, 456 U.S. 916 (1982).

137/ United Statesv. Howard, 569 F.2d 1331 (5th Cir.), cart. denied, 439 U.S 834 (1978).

138/ United Satesv. Weiss 491 F.2d 460 (2d Cir.), cat. denied, 419 U.S. 833 (1974); United Satesv. Smmons, 591
F.2d 206 (3d Cir. 1979); United Statesv. Faudmean, 640 F.2d 20 (6th Cir. 1981); United Siatesv. Rasheed, 663 F.2d
843 (9th Cir. 1981), cart. denied, 454 U.S 1157 (1982).

139/ United Statesv. Shoup, 608 F2d 950 (3d Cir. 1979).

140/ United Satesv. Faudman, 640 F.2d a 21; United Statesv. Segd, 152 F. Supp. a 376; United Satesv. Hnemen,
434 F. Supp. 197, 202 (E.D. Pa 1977), df'd, 571 F.2d 572 (3d Cir.), ceart. denied, 436 U.S. 945 (1978).
ubpoena 141/ 1t does nat metter whether the adminidration of judiceisactudly hindered 142/

The Sscond Circuit in United Satesv. Weiss, 491 F.2d at 466, goproved thetrid court'sindruction thet a
§ 1503 conviction "requires proof of morethan merefalureto produce. . . documents . " andthet . . . somedfirmative

conduct. . . such as dedtruction, concedment or removd of the documents' must be shown.
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Theomnibusdause of § 1503 hasdso been hdld to cover endeavorsto suborn perjury or influence awitnessnat
to testify, 143/ giving fase denids of knomedge and memary, 144/ giving fdse and evasive testimony, 145/ and endeavoring to

influence ajudgel4d/ or ajuror through athird party. 147/

141/ Urited Statesv. Solow, 138 F. Supp. 812, 814 (SDN.Y . 1956).

142/ Osbornv. United Sates 385 U.S. 323, 333 (1966); United Satesv. Russl, 255 U.S. 138, 143 (1921); United
Saesv. Nicosa, 638 F.2d 970, 975 (7th Cir. 1980), ceart. denied, 452 U.S. 961 (1981).

143 United Satesv. Partin, 552 F.2d 621 (5th Cir.), cart. denied, 434 U.S. 903 (1977).

144/ Urited Satesv. Giiffin, 589 F.2d 200 (5th Gir.), cart. denied, 444 U.S. 825 (1979).
145 Urited Statesv. Cohn, 452 F.2d 881 (2d Cir. 1971), cert. denied, 405 U.S. 975 (1972).

146/ Urited Setesv. Glickmen, 604 F:2d 625 (9th Cir. 1979), cart. denied, 444 U.S. 1080 (1980).

147/ United Saesv. Ode, 613 F.2d 233 (10th Cir. 1979), cart. denied, 449 U.S. 825 (1980).
3.  Hemaitsof theaime

To provethe defendant guilty of aviolation of 18 U.SC. § 1503, the Government must prove thet he knew or
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hed reason to know thet ajudidd procesding waas pending in afederd court, 148/ and thet the effect of hisact would beto
obstruct jusice 149/ Furthermore, the Government must show thét the defendant acted with specific intent, or

"corruptly."150/

a A pending procesding

The Government must provethat aprocesding was pending in afederd court and thet the defendant inthe
8§ 1503 action had reason to know of it before he acted to or endeavored to obdruct judice 151/ The procesding may be

avill52/ or cimind, induding agrand jury investigation. 153/ The

148/ Pettibonev. United Sates 148 U.S. 197, 206 (1893).
149 United Statesv. Solow, 138 F. Supp. 812, 816 (SD.N.Y. 1956).
150/ A sampleindicment iscontained in Appendix VII-5.

151/ Pettibonev. United Sates, 148 U.S. 197 (1893); United Statesv. Johnson, 605 F.2d 729, 730 (4th Cir. 1979), cart.
denied, 444 U.S. 1020 (1980); United Statesv. Baker, 494 F.2d 1262, 1265 (6th Cir. 1974).

152/ Wilder v. United Sates, 143 F. 433, 440 (4th Cir. 1906) (congtruing Rev. Sat. 88 5399 and 5440, precursors of
§1503), cat. denied, 204 U.S. 674 (1907); Robartsv. United Sates, 239 F.2d 467, 476 (9th Cir. 1956).
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153/ United Saesv. Campande, 518 F.2d 352, 356 (9th Cir. 1975) (per curiam), cart. denied, 423 U.S. 1050 (1976).
United States nesd not be aparty to the procesding asthe judice bang adminidered isthet of the United States 154/

A avil prooeeding is pending once acomplant has bean filed with aUnited Sates Commissone. 155 A grand
jury procesding is pending once asuibpoena has been "issued in furtherance of an actud grand jury investigation, i.e, to
secure apresantly contemplated presentation of evidence beforethe grand jury”. 156/ No testimony need have been taken
by thegrandjury.157/ Infat, the grand jury need nat be aware that subpoenas have beenissued 158/

A crimind action continuesto be pending "in the district court until digpogtionismede of any direct goped taken

by the defendant assgning eror thet could reltinanew trid." 159/

154/ Pdtibonev. United States, 148 U.S. 197 (1893); Wilder v. United Sates, 143 F. supra

155 Urited Stetesv. Metcalf, 435 F-2d 754, 756 (th Cir. 1970).

156/ United Satesv. Wdasek, 527 F.2d 676, 678 (3d Cir. 1975).
157/ 1d.

158/ United Satesv. Smmons, 591 F.2d 206, 210 (3d Cir. 1979).
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159/ United Statesv. Johnson, 605 F.2d 729, 731 (4th Gir. 1979), cart. denied, 444 U.S. 1020 (1980).
b.  Anad, theeffect of which

would beto obstruct judtice

Any conduct "designed to interfere with the process of arriving & an gopropriate judgment in apending caseand
which would disurb the ordinary and proper functions of the court” can condtitute an act which vidlates 18 U.SC.
§1503.160/ Theactshdd to conditute obstructive conduct have varied so widdy thet one court olosarved that thereech of

§1503isonly limited by theimeginetion of the aiminelly indined 161/

c.  Theactwasdone"corruptly”,

or with spedfic intent

Thedaeof mind required to vidlatle 18 U.S.C. 8 1503, isthet of spedificintent. 162/ Theact forming the besisfor

the abdtruction charge must have been knowingly and ddiberatdy donefor animproper or evil purpose
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160/ Haili v. United Sates 260 F.2d 744, 746 (9th Cir. 1958).

161/ Fak v. United Sates, 370 F.2d 472, 476 (9th Cir. 1966), cart. denied, 387 U.S. 926 (1967).

162/ United Statesv. Reshead, 663 F.2d 843, 852 (9th Cir. 1981), catt. denied, 454 U.S. 1157 (1982); United Statesv.
Odle, 613 F.2d 233, 238 (10th Cir. 1979), cart. denied, 449 U.S. 825 (1980).

Theuseof theword "corruptly” in the datute has been widdy held to connote spedific intent. 163/ The spedific
intent Sandard goes nat only to the act itsdlf but dso to proving thet the defendant knew that afederd judidd proceeding was
pending and that he acted with the purpose of interfering withit.164/ Only one case, United Statesv. Naswender, 590 F.2d
1269 (4th Cir.), cart. denied, 441 U.S. 963 (1979), deviates from the spedific intent standard. In Neswender the defendant
offered to "guaranteg” ajury acquittd in return for abribe from defense counsd. During histrid for obdtruction of judtice, the

defendant argued thet he hed only intended to defraud defense counsd, nat to causehim to reduce his effarts on behdf of his

dient and thus obgiruct jusice. The.court held:

[@ defendant who intentiondly undertakes an act or atemptsto effectuate an arangement, the reesongdly

foresseable consaquence of which isto abdruct judtice, vidlates § 1503 even if hishopeisthat thejudiad

mechinery will not be serioudy impaired 165/
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163 United Stetesv. Haes, 583 F.2d 216, 220 (5th Cir. 1978), cart. denied, 440 U.S. 981 (1979); United Stetesv.
Resheed, 663 F.2d 843, 852 (9th Cir. 1981), cart. denied, 454 U.S. 1157 (1982); United Statesv. Odle, 613 F.2d 233,
238 (10th Cir. 1979), cart. denied, 449 U.S. 825 (1980).

164/ SeePetibonev. United Sates 148 U.S. 197, 207 (1893); United Siatesv. Baker, 494 F.2d 1262, 1265 (6th Cir.
1974); United Satesv. White, 557 F.2d 233, 235-36 (10th Cir. 1977) (per curiam). But see United Sitesv. Yamian,
463 U.S 63 (1984), where the Supreme Court held that 18 U.S.C. 8 1001 did not require actud knowledgethet the
meatter was under federd agency jurisdiction.

165 590F.2d a 1274.
Spedificintent may be proved by drcumdantid evidence 166/ 1t may not, however, be presumed asameatter of

law.167/

4. Vene

Wherethe act forming the bess of the obgtruction charge and the procesding & which itisaimed aeinthesame
didrict, thereisno question asto wherevenuelies. When they arein different districts, however, thedrcuitsare salit on
whether venue lieswhere the prooceeding is pending or wherethe act occurred. The greater waight of authority isthat venue
lieswherethe procesding ispending. 168/ The D.C. Circuit, Seventh Circuit, and the Eagern Didrict of Pennsylvaniahald

thet venueis only proper where the act occurred 169/
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C. Hx=Saenais18U.SC. 81001

166/ United Satesv. White, 557 F.2d & 235.
167/ United Satesv. Hademan, 559 F.2d 31, 116 (D.C. Cir. 1976), cat. denied, 431 U.S 933 (1977).

168/ United Satesv. Tedesoo, 635 F.2d 902 (1t Cir. 1980), cert. denied, 452 U.S. 962 (1981); United Statesv. Kibler,
667 F.2d 452 (4th Cir.), cert. denied, 456 U.S. 961 (1982); United Statesv. ODonndl, 510 F.2d 1190 (6th Cir.), cert.
denied, 421 U.S 1001 (1975); United Statesv. Barham, 666 F.2d 521 (11th Cir.), cert. denied, 456 U.S. 947, reng
denied, 456 U.S. 1012 (1982). Kibler, Barham Tedesco and ODonndl dl resarvee decison on the question of whether
venue only lieswhere the procesding ispending.

169 United Satesv. Swvamn, 441 F.2d 1053 (D.C. Cir. 1971); United Satesv. Neddny, 601 F.2d 940 (7th Cir. 1979)
(81510); United Satesv. Bachert, 449 F. Supp. 508 (E.D. Pa 1978).
1 Textof 18U.SC.§1001

Whoever, inany mater within thejurisdiction of any department or agency of the United Sates
knowingly and willfully fasfies conceds or coversup by any trick, scheme or deviceamderid fat, or
mekesany fdse fiditious or fraudulent datements or representations o mekesor usssany fdsewriting or
document knowing the sameto contain any fasg, fictitious or fraudulent Satement or entry, shall befined no

morethan $10,000 or imprisoned not morethen five years or bath.
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18U.SC. § 1001, thegenerd fdse tatements statute, isaimed a "protect{ing] the auithorized functions of
governmentd departments and agendesfrom the perverson which might result from. . . decgptive pradtices .. ."170/ The
datute overlgoswithamyriad of other fdse datements datutes thet are keyed to edific federd agendesor
federdly-asssted adtivities 171/ The courtshave hed thet the meking of afdse satement may be prosecuted under § 1001

even if anather, more Spedific fase datement datute gopliesto thedleged conduct. 172/ The

170/ United Stesv. Gilliland, 312 U.S. 86, 93 (1941) (condtruing predecessor datuteto § 1001).

171/ Eg.,18U.SC. § 1012 (Depatment of Housng and Urben Devd opment transactions); 18 U.SC. § 1020
(Highway projects).

172/ E.g., United Satesv. Gilliland, 312 U.S. & 95; United Statesv. Anderez, 661 F.2d 404, 407-08 (5th Cir. Unit B
Nov. 1981).
fact thet the more spedific Satute authorizesless severe pendtiesthan 8§ 1001 is of no consequence 173/

2. Thendured theoffense

Theforerunner of the present 8 1001 proscribed the meking of false pecuniary damsto the Federd Government,

but not the furmishing of falseinformation. 1n 1934, the Satute was amended to subgtantidly its present form. 174/
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Saction 1001 gppliesto threetypes of conduct: (1) fasfying, concedling, or covering up ameterid fact by any
trick, scheme, or device (2) meking fdsg, fidtitious or fraudulent Satements or representations; and (3) mieking or usng any
fdse document or writing. It hasbeen sad thet 8 1001 "encompassestwo distinct offenses, fase represantation and

concedment of amaterid fact." 175/

3.  Thedematsdf theoffense

173/ Idu
174/ For adiscussonof thelegidaive higtory of the Adt, see United Statesv. Y emian, 468 U.S. 63 (1984).

1759 United Satesv. Tobon-Builes 706 F.2d 1092, 1096 (11th Cir. 1983). But see United Satesv. Uco Oil Co., 546
F.2d 833, 838 (9th Cir. 1976) (conduding that 8 1001 does not cregte distinct offenses and that the Government cannot
charge separate offenses under the "miking afdse satement” and "conceding”’ dauses of the atute bassd onthe samefdse
document), cert. denied, 430 U.S. 966 (1977).

Thedementsof a8 1001 vidation aregenardly datedtobe (1) adatement (2) that isfdse, (3) materid, (4)

mede knowingly and willfully, and (5) medein rdaion to ametter within the juristiction of adepartment or agency of the

United Sates 176/
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a Saanets

Thecourts agreethat 8 1001 coversbath ord and written datements 177/ Thesatement nesd not be
avorn.178/ Writing "N/A™ in reponse to aquestion may be congdered an "ansve”" and thusagaement withinthe
meaning of § 1001179/

A person who leavesthe goece provided on aform for an ansiver blank may be deamed to represent implicitly
thet hehasno rdevant information to supply. If the contrary istrue, thefalureto disdase may be punishable under the

"oonoedling” dauseof § 1001180 Note, however, thet with

176/ See eq., United Satesv. Jackson, 714 F.2d 809, 812 (8th Cir. 1983).

177/ SeeUnited Satesv. Beaoon Brass Co,, 344 U.S. 43, 46 (1952).
178/ SeeUnited Satesv. Issacs 493 F.2d 1124, 1157 (7th Cir.), cart. denied, 417 U.S. 976 (1974).
179 United Satesv. Mattox, 6389 F.2d 531, 532 (5th Cir. 1982).

180/ United Satesv. Muntain, 610 F.2d 964, 971-72 (D.C. Cir. 1979); United Saesv. Irwin, 654 F.2d 671, 676 (10th

Cir. 1981), cart. denied, 455 U.S. 1016 (1982). But see United Satesv. London, 550 F.2d 206, 213 (5th Cir. 1977) (to
udain acharge under conceding dause, the Government must "demondrat{ € not merdly that the[defendantd falled to
didosetheexigence of [maerid factg, but rather that the defendants committed affirmative acts condiituting atrick, scheme,
or device by which they sought to conced materid fats™).
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repect to acharge under the " concedling” dause of 8 1001, the Government may berequired to show that “the defendent
hed aduty to dsdosethe materid factsat the time hewas dleged to have concedled them."181/ It isnot dwaysessy to
draw dear didinctions betwean the "meking afdse datement” and "conceding”’ dauses of 8§ 1001 becausefdsfying onefact

may sarveto conced another fact that should have been disdosed 182/

b, Fdsty

Thedement of fasty isstidfied ather by themeking of afdse satement or the concedling of amdterid fact. "A
datementis fase or fictitious if untrue when mede and known to be untrue by the person making it or cauangit to be
mede."183

Theruleistha "absent [¢] fundamental ambiguity, the question of whet adefendant meant when hemede his
represantation will normdlly befor thejury."184/ If asatement oljectivdy admits of more then oneinterpretation, the

Government sudansitsburden of proof only if it

181/ United Satesv. Irwin, 654 F.2d & 678-79.

182/ See Uriited Siatesv. Private Brands Inc., 250 F.2d 554, 555-56 (2d Cir. 1957), catt. deried, 355 U.S. 957 (1958);
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Cail v. Urited Stetes, 343 F2d 573, 576 (8th Cir.), cart. denied, 382 U.S, 821 (1965).
18% Urited Statesv. Milton, 602 F.2d 231, 233 (9th Cir. 1979).

184/ United Satesv. Diogo, 320 F.2d 898, 907 (2d Cir. 1963).
"negdtive g any reesoncble interpretation that would meke the defendant's satement factudly correct."185/

The courts have hdd that the meking of fase Satements concarning future intentionsis actionable under

§1001.18¢/

¢ Maaidity

Saction 1001 does not contain an explicit materidity requirement for the offenses of meking afdse saement or
usng afdsewriting or document, but does contain such arequirement for the offense of fasfying, conceding, or covering up
amderid fact. Nevathdess thegreat weight of authority haldsthat 8§ 1001 should be reed to require ashowing of
materidity regardess of which dause the defendant has been charged with violaing.187/ The quedtion of the materidlity of a

fdse datement under

185 United Statesv. Anderson, 579 F.2d 455, 460 (8th Cir.), cert. denied, 439 U.S. 980 (1978).
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186/ See eq., United Statesv. Diggs, 613 F.2d 988, 999 (D.C. Cir. 1979), cart. denied, 446 U.S. 982 (1980); Russl v.
United States, 222 F.2d 197, 198 (5th Cir. 1955).

187/ See eq., United Satesv. Lichendein, 610 F.2d 1272, 1278 (5th Cir.) (prosecution under "meking afdse datement”
dauss), cat. denied, 447 U.S. 907 (1980); United Statesv. Voorhees 593 F.2d 346, 349 (8th Cir.) (prosecution under
"meking or usng afdse document” dause), cat. denied, 441 U.S. 936 (1979). ContraUnited Satesv. Elkin, 731 F.2d
1005, 1009 (2d Cir.) ("meteridity isnat an dement of the offense of maeking afdse gatemeant invidlaion of § 1001"), cert.
denied, 469 U.S. 822 (1984).

81001 isonecf lawv.188/

Themateidity requirement of § 1001 hesbeen liberdly construed. A satement is"meterid" within the meening of
thegauteif it has"anaturd tendency toinfluence, or [ig capeble of afecting or influending, agovernment function."189 To
edablish maeridity, itisnot necessary to show that afederd agency rdied upon the false Satement, 190/ thet thefase
datement influenced afederd agency, 191/ thet afederd agency wasmided by thefdse datement, 192/ or that the Federd
Government sudtained aloss on account of thefdse satement. 193/ A fdse saemeant may be materid under 8 1001 evenif

itisnot required to be made by satute or regulation, 194/ and evenif itisnot mede diredtly to afederd

188/ E.g., United Satesv. Abedi, 706 F.2d 178, 180 (6th Cir.), cert. denied, 464 U.S. 821 (1983); United Sttesv.
Clancy, 276 F.2d 617, 635 (7th Cir. 1960), rev'd on other grounds 365 U.S 312 (1961). ContraUnited Statesv. Irwin,
654 F.2d 671, 677 n.8 (10th Cir. 1981), cart. denied, 455 U.S. 1016 (1982); United Satesv. Vadez, 594 F.2d 725, 729
(%th Cir. 1979).

189 United Statesv. McGough, 510 F.2d 598, 602 (5th Cir. 1975); United Statesv. Stede, 896 F.2d 998, 1006 (6th
Cir. 1990).
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190/ United Stetesv. Mclritosh, 655 F.2d 80, 83 (5th Cir. Unit A Sent. 1981), cart. denied, 455 U.S, 948 (1982); United
Statesv. Diaz, 690 F.2d 1352, 1357 (11th Cir. 1982).

191/ United Satesv. Cdle, 469 F.2d 640, 641 (9th Cir. 1972) (per curiam); United Satesv. Fern, 696 F.2d 1269, 1274
(112th Cir. 1983).

192/ United Statesv. Galdfine, 538 F.2d 815, 820-21 (9th Cir. 1976).

193 See Urited Saesv. Gilliland, 312 U.S. 86, 93 (1941).

194/ SeeUnited Siaesv. Diaz, 690 F.2d a 1358.

195/ SeeUnited Satesv. Baker, 626 F.2d 512, 514 (5th Cir. 1980).
agancy. 195 Theeissuesare usudly discussed by the courtsin connection with thefederd agency jurisdiction dement of

§1001 The courts have recognized thet the materidity and jurisdictiondl dementsof § 1001 "arelogically rdated." 196/

d Intent

Tovidae 81001, afdse datement mus be made knowingly and willfully. A satementismede"knowingly” if itis

mede with knowledge or awvareness of the truefacts, and isnot prompted by mistake, accident, or other innocent

reeson. 197/ The Government isnot required to show thet the defendant had actud knowledge of federd agency jurisdiction,

or of the gatutory provison proscribing the dleged conduct. 198/
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The Supreme Court in United Statesv. Y ermian, 468 U.S. 63 (1984), noted that § 1001 *contains no language
uggeding ay. . . requirement thet fdse satementsbe. . . [meade] with theintent to decaive the federd government.” 199/

However, some pre-Y emian caseshold that 8§ 1001 extends only to conduct undertaken with the intent to decaive 200/

Thelegidative

19§/ Urited Stetesv. Di Forzo, 603 F-2d 1260, 1266 (7th Cir. 1979), cart. denied, 444 U.S. 1018 (1980).

197/ SeeUnited Satesv. Baker, 626 F.2d 512, 516 (5th Cir. 1980).
198/ Johnsonv. United Sates, 410 F.2d 38, 47 (8th Cir.), cert. denied, 396 U.S. 822 (1969).
199/ United Satesv. Yeamian, 468 U.S & 69.

200/ See eq., United Satesv. Makey, 693 F.2d 534, 596 (6th Cir. 1982).
higory of § 1001 dearly suppartsthe conduson that the intent to defraud isnot an dement of the offense 201/

The knowledge requirement of § 1001 may be stified by proof thet the defendant mede afd se satement with
"recklessdigegard of the truthfulness of the Satement and with a.consaious purpose to avaid learning the truthfulness of the
Anatiscommitted "willfully" under § 1001 if it isdone " ddiberatdy and with knowledge'203/ Thewillfuiness

dement of § 1001 has been congrued to require proof thet the defendant hed "theintent of 'ringing about' theforbidden
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act."204/ Thedement of willfulnessdoes nat requireashowing of evil intent.205/

e Fedad agencyjungdiction

201/ SeeUnited Satesv. Yamian, 468 U.S a 70; United Satesv. Gilliland, 312 U.S 86, 93-94 (1941).

202/ United Satesv. Evans, 559 F.2d 244, 246 (5th Cir. 1977), catt. denied, 434 U.S. 1015 (1978); d. United Satesv.
Sarantos 455 F.2d 877, 880-82 (2d Cir. 1972).

203 Urited Stetesv. Carrier, 654 F.2d 559, 561 (%th Cir. 1981).

204/ United Satesv. Markes, 425 F.2d 1043, 1046 (9th Cir.), cert. denied, 400 U.S. 847 (1970).

205/ MdBridev. United States, 225 F.2d 249, 253-55 (5th Cir. 1955), cart. denied, 350 U.S. 934 (1956).
1) Depatment or agency.206/ In United Satesv. Bramblett, 348 U.S. 503, 509 (1955), the

Supreme Court Sated thet the term "department” asusad in § 1001 "was meant to destribe the executive, legidative, and
judidd branches of the Government.” Hence, ahost of governmentd units have been found to condtitute " departments or
agendes' withinthemeaning of § 1001,

Although the Supreme Court in Bramblett expresdy induded thejudidd branch of the
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Government in the definition of theterm " department” for the purposes of § 1001, the lower courts have tended to congtrue
the satute more narrowly in prosecutions bassd upon the meking of fase satementsin judidd procesdings. Theprevalling
view isthet § 1001 protectsthe™adminigrative or 'housekesping functions not the judidd mechinery’ of the court]g."207/

Thus the courts have extended thereech of 8 1001 to providing faseidentifying informationto a

206/ 18U.SC. 86. Depatment and agency defined
Asusdd inthistitle

Theterm " depatmeant” means one of the executive departmentsenumerated in section 1. of Title
5, unlessthe context shows thet such term wiasintended to destribe the executive, legidative, or judiad
branches of the governmentt.

Theterm "agency’” indudes any department, independent establishment, commission,
adminidraion, authority, board or bureau of the United States or any corporation in which the United
Saeshasaproprietary interest, unlessthe context shows such teerm wiasintended to be used inamore
limited snse

207/ United Statesv. Morgan, 309 F.2d 234, 237-33 (D.C. Cir. 1962) (didta), cert. denied, 373 U.S. 917 (1963); United
Saesv. Hdmes 840 F.2d 246, 248 (4th Cir. 1988).
megisraie208/, filing fse dfidavitswith the court derk in connection with aball rdated transaction209/ and filing fraudulent

gppearance bondsin abankruptcy action.210/. However, courts have refusad to extend § 1001 to thegiving of false

testimony beforeagrand jury,211/ the meking of fase representationsto aUnited States Magistrate at aremovd and ball
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hearing,212/ thefiling of an dfidavit containing fdse satementsin aprivate avil actioninfederd court 213/ theintroduction of a

felse document & afederd aimind trid, 214/ and thefasfication of ajudidd order inafederd avil adtion. 21y

208/ United Satesv. Flascenda-Orozoo, 768 F.2d 1074, 1076 (Sth Cir. 1985).

209/ Urited Stetesv. Burkley, 511 F2d 47 (4th Cir. 1975),

210/ United Setesv. Rowland, 789 F.2d 1169 (Sth Cir. 1986).

211/ Urited Setesv. Allen, 193 F. Supp. 954, 959 (SD. Cdl. 1961).

212/ United Satesv. Abrahams, 604 F.2d 386, 393 (Sth Cir. 1979).

213 Urited Setesv. D'Ameto, 507 F.2d 26, 30 (2d Cir. 1974).
214/ Urited Statesv. Envherdt, 381 F.2d 173, 175 (6th Cir. 1967).

215 United Statesv. London, 714 F.2d 1558, 1562 (11th Cir. 1983). But see United Satesv. Burkley, 511 F.2d 47,50

(4th Cir. 1975) (8 1001 coverssubmitting fase dfidavitsto Clerk of the Didrict Court to secure ball bonds); United Statesv.

Powdl, 708 F.2d 455, 457 (9th Cir.) (8 1001 covers submitting afd se afidavit to aUnited Siates Magigrate in goplying for

leaveto prooeed in forma paupearis), cart. denied, 467 U.S. 1254 (1983); United Statesv. Stephens, 315 F. Supp. 1008,

1010 (W.D. Okla 1970) (8 1001 coversmeking fdse datementsin afederd avil proceeding to vecaeacrimind sentence).
2) Juigdidion. Theissueof whether afdse datemeant was meade"in any meter withinthe
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juridiction of any department or agency of the United Sates’ isordinarily trested asaquestion of fact.216/ Somedrauits
hald, however, thet this question may properly be decided by thetrid judge 217/
The Supreme Court has Sated that the "term ‘jurisdiction’ should nat be given anarrow or technicd meaning for

purposesof §1001."218/ In United Satesv. Rodgers 466 U.S. 475, 479 (1984), the Supreme Court defined therule as

fdlows

A department or agency hasjuridiction [under 8 1001] when it hasthe power to exerdse athority ina
paticular Stuation. . . .Underdood inthisway, the phrase "within thejurisdiction” merdy differentiatesthe
offiad, authorized functions of an agency or department from matters peripherd to the busness of thet

body.

216/ See eq., United Saesv. Montemayor, 712 F.2d 104, 106-07 (5th Cir. 1983).

217/ Teryv. United Sates 131 F.2d 40, 44 (8th Cir. 1942); Rittsv. United States, 263 F.2d 353, 358 (Sth Cir..), cert.
denied, 360 U.S. 935 (1959); United Satesv. Diaz, 690 F.2d 1352, 1357 (11th Cir. 1982); United Siatesv. Golddein,
695 F.2d 1228, 1236 (10th Cir. 1981), cart. denied, 462 U.S. 1132 (1983).
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218/ Brysonv. United Sates 396 U.S. 64, 70 (1969).
Theddlendant in Rodgersdlegedy medefdse aimerepartsto the FBI and the Secret Savice: The Court hdd

thesefacts Sated an offense under § 1001 becausetherewas a'Sautory bess for the authority of the FBI and the Secret
Savice over investigations parked by [the dfendant'y fd e reports"219/

Federd agency jurisdiction under 8 1001 hasbeen found to exig inawide varidy of drcumdances. Thedatute
reaches datements not required to be mede by Satute or regulaion, 220/ aswdl as fatements not mede directly to afederd
agacy.22l/ Fdsedaementsmadeto federd agendes possessing only palice or invedigatory powersaedo
covered. 222/

It issettled thet the making of afdse Satement may be prosacuted under § 1001 even when "thefederd agency's
rdeislimited to finenad support of aprogram it doesnot directly adminiger."223/ When afdsedaemantismedetoa
nonfederd entity that adminigersor implementsaprogram thet isfunded by afederd agency, jurisdiction hesbeenfound to

exig under 8 1001 on thetheory that:

219/ 466 U.S & 481; d. Brysonv. United Sates 396 U.S & 70-71.

220/ See eq., Ogdenv. United Sates 303 F.2d 724, 743 n.70 (Sth Cir. 1962), cat. denied, 376 U.S. 973 (1964).
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221/ See e, United Siatesv. Uri Gil. Inc., 646 F.2d 946, 955 (5th Cir. May 1981), cert. deried, 455 U.S. 908 (1982);
United Sietesv. Balk, 706 F-2d 1056, 1059 (9th Cir. 1983),

222/ Segengdly United Satesv. Rodgers 466 U.S. 475 (1984); United Satesv. Internationd BusnessMachs Carp.,,
415F. Supp. 668, 672 (SD.N.Y. 1976) (dicta) (fdse datements mede to Artitrust Divison atorneys covered by § 1001).

223/ United Satesv. Petullo, 709 F.2d 1178, 1180 (7th Cir. 1983).
Thenecessary link between deception of the nonHederd agency and effect onthefedard agency is

provided by thefederd agency’'s retention of "the ultimete autharity to seethat federd fundsare properly

Conggent with this goproach, the courts have uphdld afinding of federd agency juridiction when afdse
datement ismadein connection with afederaly-asssted program thet issubject to auditing by afederd agency. 225/

When afedard agency adtsin an essantidly regulatory as opposed to funding capaaity, agency juristiction hes
been found to exig when afdse satemeant ismadein adocument thet bears areassonable rdaionghip to an authorized
fundtion of theagency.226/ Inaddition, 8 1001 punishesthe meking of afdse satement to aprivate party who submitsthe

information

224/ Urited Setesv. Petuilo, 709 F-2d a 1180 (quoting Urited Statesv. Baker, 626 F2d 512, 514 (5th Cir. 1980):;
United Statesv. Wolf, 645 F.2d 23, 25 (10th Cir. 1981); see United Statesv. Jones, 464 F.2d 1118, 1123 (8th Cir.
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1972), cart. denied, 409 U.S. 1111 (1973); United Statesv. Munoz, 392 F. Supp. 183, 186 (E.D. Mich. 1974), dfd, 529
F.2d 526 (6th Gir. 1975).

225 SeeUnited Statesv. Candella, 487 F.2d 1223, 1226 (2d Cir. 1973), ceart. denied, 415 U.S. 977 (1974); Urited
Saesv. Beedey, 550 F.2d 261, 276 (5th Cir.), cart. denied, 434 U.S. 863 (1977); United Statesv. Hooper, 596 F.2d
219, 223 (7th Cir. 1979); United Statesv. Canel, 569 F. Supp. 926, 928-29 (D.V.1. 1982), dfd, 708 F.2d 834, 898 (3d
Gir), cart. denied, 464 U.S. 852 (1983),

226/ Seegengrdly United Statesv. Montemayar, 712 F.2d a 106-07;, United Satesv. Diaz, 690 F.2d & 1357.
toafederd agency for usein connection with an authorized function of thet agency.227/

4. Vene

Thegenad ruleisthat venueto prosscute aviolaion of 8 1001 liesather inthedidrict wherethe fdse datement is

prepared, executed, malled or physcaly ddivered to afederd agency, or inthedidrict wherethefdse satement isfiled for

find agency adion.228/ However, when afase document isfiled under agtatute thet makesthefiling of the document a

condition precedent to the exerase of federd jurisdiction, venueis proper only in the digtrict where the document wasfiled for

find agency adion.229/

5. Ddenss
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a Exadpaoy dend defense

227/ Seegengrdly United Saesv. Uni Gil, Inc., 646 F.2d a 954-55; United Satesv. Wdlf, 645 F.2d a 25.

228/ See United Satesv. Deloach, 654 F.2d 763, 766-67 (D.C. Cir. 1980), cart. denied, 450 U.S. 933 (1981); United
Saesv. Herbarmen, 583 F.2d 222, 225-27 (5th Cir. 1978); United Saesv. Canddla, 487 F.2d 1223, 1228 (2d Cir.
1973), cat. denied, 415 U.S. 977 (1974); 18 U.S.C. § 3237(a).

229 Travisv. United Sates, 364 U.S. 631, 635-36 (1961).
The courts disagree on the goplicahility of 8 1001 to exculpatary "no" Satements-—- fase denidsof culpahility

uneccompenied by other fase datements. Some courts have suggested thet the exculpatory denid defenseisnecessary to
presarvethe protection afforded by the privilege againg sdf-incrimination. 230/ Although severd courtsrecognizethe
exculpatory denid defense, d leadt to some extant, the proper way to exerdsethe privilege againg df-incrimindionisto
remain Slent, not tolie23Y/

TheHfth Circuit wasthefirst court of goped sto recognize the exculpetory denid defense 232/ TheFird, Sixth,
Eighth and Ninth Circuits have d o goproved this defenseto alimited extent. 233/ The extent to which the exculpetory denid

Oefensewill berecognized outddethese Circuitsisundear. 234/ 1tisdear, however, thet the courtswill refuse
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230/ See eq., United Saesv. Lambeart, 501 F.2d 943, 946 n4 (Sth Cir. 1974).

231/ SeeBrysonv. United States, 396 U.S 64, 72 (1969); United Statesv. Knox, 396 U.S. 77, 80-83 (1969); United
Saesv. Sede, 933 F.2d 1313 (6th Cir. 1991).

232/ SeePaarnodrov. United Sates 311 F.2d 298, 305 (5th Cir. 1962) ("mere negdive regponsesto questions . . by an
investigating agent during aquestion and answer conference nat initiated by the [defendant]” do not violate 8 1001); seed0
United Satesv. Hgecate 683 F.2d 894, 901 (5th Cir. 1982) (question on an incometax return regarding exigence of
foreign bank accountswas"investigative' and, thus, fase answer to the question was beyond the scope of § 1001), cert.
denied, 461 U.S. 927 (1983).

233/ SeeUnited Statesv. Chevoor, 526 F.2d 178, 182-84 (14 Cir. 1975), cart. denied, 425 U.S. 935 (1976); United
Satesv. Sede, 896 F.2d 998, 1001 (6th Cir. 1990); United Satesv. Taylar, 907 F.2d 801, 804 (8th Cir. 1990); United
Saesv. MedinaDe Parez, 799 F.2d 540 (9th Cir. 1986).

234/ SeeUnited Satesv. Grotke, 702 F.2d 49, 53-54 (2d Cir. 1983); United Statesv. Cogaddl, 844 F.2d 179 (4th Cir.
1988); United Satesv. King, 613

Footnote Continued to recognize

the defensewhere atruthful Satement by the defendant "would not haveinvalved possible slf-incrimination.”235/

b.  Mutiplicity

Anindicdment charging separae vidlations of § 1001 for each fase document submitted isnat multiplicitous 236/
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evenif dl thefdsedocuments are Submitted a onetime 237/

234/ Continued

F.2d 670, 674 (7th Cir. 1980); United Statesv. Fitzgibbon, 619 F.2d 874, 879-81 (10th Cir. 1980); Urited Statesv.
Tehor, 788 F2d 714, 718-19 (11th Cir. 1986).

235 See eq., United Satesv. Marris, 741 F.2d 183 (8th Cir. 1984).

236/ United Statesv. Bennett, 702 F.2d 833, 835 (9th Cir. 1989).

237/ United Satesv. Uco Qil Co.,, 546 F.2d 833, 838-39 (9th Cir. 1976), cart. denied, 430 U.S. 966 (1977); United
Saesv. Bettenhausen, 499 F.2d 1223, 1234 (10th Cir. 1974).
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